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JOINT APPENDIX 
[Filed Apr. 21, 1961] 
[INDICTMENT] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding A Criminal Term | 
Grand Jury Impanelled on March 2, 1961, Sworn in on March 7, 1961. 


UNITED STATES OF AMERICA 
Vv. 


#1 - JAMES T. COGDELL, 
#2 - WILLIAM GREEN, 


Defendants. 


Criminal No. 312-61 
Grand Jury No. 324-61 323-61 


Violation: 18 U.S.C. 1708 
(Theft of letters from authorized 
mail depository; theft of checks 
contained in letters stolen from 
authorized mail depository; un- 
lawful possession of/stolen U.S. 
Treasurer's checks). 


) 
) 
) 
) 
) 
) 


The Grand Jury charges: 

On or about March 1, 1961, within the District of Columbia, James 
T. Cogdell did steal, take and abstract from an authorized depository for 
mail matter in premises 1446 Tuckerman Street, Northwest, a letter ad- 
dressed to Edna F. Teicher, 1446 Tuckerman St., N.W., Washington, D.C. 


| 
SECOND COUNT: | 

On or about March 1, 1961, within the District of Columbia , James 
T. Cogdell unlawfully did abstract and remove from a letter, which had 
been stolen, taken and abstracted from an authorized depository for mail 
matter, a United States Treasury check numbered 32,381 ,558, which was 
contained therein. This is the same letter which is referred to in the first 


count of this indictment. | 
| 


THIRD COUNT: 
On or about March 1, 1961, within the District of Columbia, James 


T. Cogdell unlawfully had in his possession a check, number 32,381 558, 
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dated March 1.1961.idrawn on the Treasurer of the United States, payable 
to the order of "Edna F. Teicher 1446 Tuckerman St., N.W., Washington, 
D. C.", in the amount of $60.00, which had been stolen from the mail, well 
knowing that the said check had theretofore been stolen. 


FOURTH COUNT: 

On or about March 3,1961, within the District of Columbia, William 
Green did steal. take and abstract from an authorized depository for mail 
matter in premises 1404 Tuckerman St., Northwest, a letter addressed to 
Ella Weiss, 1404 Tuckerman Street, N.W., Washington, D.C. 


FIFTH COUNT: 

On or about March 3, 1961, within the District of Columbia, William 
Green unlawfully did abstract and remove from a letter, which had been 
stolen, taken and abstracted from an authorized depository for mail matter, 
a United States Treasury check numbered 19,739 ,689 , which was contained 
therein. This is the same letter which is referred to in the fourth count of 


this indictment. 


SIXTH COUNT: 

On or about March 3, 1961, within the District of Columbia, William 
Green unlawfully had in his possession a check, number 19 ,739 ,689 , dated 
March 3, 1961, drawn on the Treasurer of the United States, payable to the 
order of “Ella Weiss 1404 Tuckerman St., N.W., Washington, D. C.", in the 
amount of $34.00, which had been stolen from the mail, well knowing that 
the said check had theretofore been stolen. 


SEVENTH COUNT: 
On or about March 3, 1961, within the District of Columbia, William 


Green did steal, take and abstract from an authorized depository for mail 


matter in premises 6701 - 14th Street, Northwest, a letter addressed to 
Yolanda T. Yanjanin, for Eli C. Yanjanin, 6701 - 14th Street, N.W., Wash- 
ington, D.C. 


EIGHTH COUNT: 
On or about March 3, 1961, within the District of Columbia, William 
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Green unlawfully did abstract and remove from a letter, which had been 
stolen, taken and abstracted from an authorized depository for mail matter, 
a United States Treasury check numbered 9 ,581 ,334, which was contained 

| 


therein. | 
| 


NINTH COUNT: | 

On or about March 3, 1961, within the District of Columbia, William 
Green unlawfully had in his possession a check numbered 9,581 ,»334, dated 
March 3, 1961, drawn on the Treasurer of the United States, payable to the 
order of "Yolanda T. Yanjanin for Eli C. Yanjanin 6701 - 14th St., N.W., 
Washington, D. C.", in the amount of $53.30, which had been stolen from 
the mail, well knowing that the said check had theretofore been stolen. 


/s/ Oliver Gasch | 
Attorney of the United States in and 
for the District of Columbia 


A TRUE BILL: 


/s/ Thomas E. Berry 
Foreman. 


[Filed Apr. 28, 1961] 


PLEA OF DEFENDANT 
On this 28th day of April, 1961, the defendants 1 - James T. Cogdell, 
2 - William Green, appearing in proper person and by his attorney 1 - Ron- 
ald L. Carlson, 2 - Domenic Tesauro, being arraigned in open Court upon 
the indictment, the substance of the charge being stated to him, each pleads 
not guilty thereto. | 
The defendants are remanded to the District Jail. 
By direction of 


RICHMOND B. KEECH | 
Presiding Judge 
Criminal Court #2 


| 

| 

Present: HARRY M. HULL,Clerk | 
United States Attorney By: _H.G. Dodd 
CI 

By: Thomas Flannery Deputy Clerk | 
Assistant United States Attorney | 


Dawn Copeland, Official Reporter 


[Filed March 2, 1962] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES 
Vv. 
WILLIAM GREEN, 
Defendant. 


Criminal No. 312-61 


) 
) 
) 
) 
) 


Washington, D.C. 
Thursday, June 22,1961 


Before the HONORABLE GEORGE L. HART, JR., U.S. District Judge 
and a jury at 2:30 p.m. 
APPEARANCES: 


JOEL D, BLACKWELL, ESQ., 
Assistant U. S. Attorney, For the Government 


WILLIAM T. O'HARA, ESQ., 
For the Defendant. 


x * * 
PROCEEDINGS 
(Following selection of jury, and opening statement by Government, 
testimony of Ella Weiss and Ella Yanjanin): 
MR. BLACKWELL: Officer Crockett, please. 
Whereupon, 
LESTER N. CROCKETT 
was called as a witness for the Government and, being first duly sworn by 
the deputy clerk, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. Will you state your full name, sir, please? A. Lester N. Crockett. 
Q. Pardon me? A. Lester N. Crockett. 
Q. And you are a member of the Metropolitan Police Department ? 
A. Iam. 


Q. Detective assigned to Number 1 Precinct? A. Yes, sir. 


) 


Q. Directing your attention to March 4 of this year, were you assigned 


to Number 1 Precinct as a detective? A. I was. 


Q. And what were your hours of duty, sir? A. That was from on 

March 4th, eight -- 9:00 a.m. to 6:00 p.m. 

Q. Did you happen to see the defendant in this case, William Green, 

during March the 4th? A. I did. | 
Q. And when -- where did you see him? A. Inthe 1109 Block of F 


Street, Northwest. 


Q. Now, did you have occasion to arrest -- pardon me, iwho was with 


| 
Q. Now, was anyone with him? A. Yes. | 
| 


him? A, James Cogdell. 
Q. Did you have occasion to arrest William Green and James Cog- 
dell at that time? A. Idid. | 
Q. About what time of day was that, sir? A. About 1:30 p.m. 
Q. And when you arrested them, what did you do with them ? Did you 


call the patrol and put them in a patrol wagon, or what did you do with them 


after you arrested them? A. I placed them in my private auto. 


Q. And when you placed them in your private automobile, what did 
you do with them then? A. Then I drove to the police station, Number 1 
Precinct. | 

Q. Number1? A. Yes, sir. | 

Q. Is that across the street here, sir? A. Yes, Sir. 

Q. That was from the 1100 Block of F Street, Northwest. A. Yes, sir. 

Q. Now, in the course of your driving these defendants from the 1100 
Block of F Street to the Number 1 Precinct, where did each defendant sit 
with respect to the seats; in other words, did one sit up front with you ? 
A. Yes. | 

Q. And which one set up front? A. James Cogdell -- | 

Q. And where did the Defendant Green sit? A. Defendant Green 


| 
was seated in the back seat. 


Q. All right, nowon your way to the precinct did you have any con- 


versation with the Defendant Green? A. I did. 
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Q. What was the nature of the conversation you had with Green on 
the way, Mr. Crockett? A. When I stopped at the stop sign at 5th and F 
Street, Southwest I heard a newspaper rattle and J -- Green was sitting in 
the right of the automobile in the back seat. I looked back to Green and I 
saw him leaning forward this way, and I asked him -- asked Green what 

was he doing, and he then sat back up and said, "I'm just reading the 
newspaper.” I said, “If I find anything on that floor, it belongs to you," and 
then I proceeded on to Number 1Precinct. 

Q@. And when you arrived at Number 1 Precinct, what did you do with 
the defendant upon your arrival there? A. I walked the two defendants into 
the station. 


Q. And where did you leave yourcar? A. Directly in front of the 


Number 1 Precinct. 

Q. Was your car locked? A. No, sir. 

Q. All right, now, did you, when you took the defendant in, how long -- 
did anything happen after you took the defendants in? What I'm asking, any- 
thing as far as this particular defendant was concerned, William Green? 
A. Yes, sir. I had this defendant to sit down while I talked to Cogdell; and 
while talking to Cogdell, I looked over at the desk. I had him seated at a 
desk. The defendant’ was sitting at this desk. It was when I had -- sitting 
down there. There was nothing on that desk but a blotter and a telephone 
and an ashtray. I observed a small piece of white paper there. And I asked 
the defendant, did he put it there, and he said no. I told the defendant that 
that paper was not on that desk when I seated him at this desk and he said, 
"Well, I don’t know about that but I didn't put it there. I told the defendant 
it looked -- it was identical to the same piece of paper that was in a check 
that I took off of Green -- or Cogdell. Defendant said, ''Well, I don't have 
anything to do with that. I didn't put this piece of paper on this desk." 

MR, BLACKWELL: Id like to request that this be marked Govern- 
ment's Exhibit Number 3, if Your Honor please. 


(A piece of paper was marked as Gov- 
ernment's Exhibit #3 for identification). 


MR. BLACKWELL: Thank you. 


BY MR. BLACKWELL: | 
Q. I now show you what has been marked as Government's 
Exhibit Number 3 for identification and ask you if you have seen that 
before and if so, when and where, sir? A. This is the paper that I 
was just talking about, same one. I have my initials on it. 
MR. BLACKWELL: Thank you, sir. | 
THE COURT: Well, you have been talking about two papers. 
Which paper is that ? | 
THE WITNESS: I said that the card, piece of paper that was 
on the desk in front of him, front of William Green, was identical except 
that this is a blank LD. card and the other check, piece of paper, was 
a piece of paper that I took off of Cogdell. 
THE COURT: No, but is Exhibit 3 the one that you ase on the 
desk or is it the one that you took off of Cogdell or what? | 
THE WITNESS: Exhibit 3 is the one I took off the desk in front 
of the defendant. | 
THE COURT: Oh, off the desk ? | 
THE WITNESS: Yes. sir. 
BY MR. BLACKWELL: 


i 
i 


Q. I now show you, Detective Crockett, Government's Exhibit 


Number 1 and 1-A and ask you if you have seen those before ? A. Yes. 

Q. When did you see those? A. I took this check from -- on 
the back of the seat, under the back of the front seat of the car, on the 
rear of the back seat -- of the front seat. 

THE COURT: Of what car? | 

THE WITNESS: My car. | 

THE COURT: When did you take it? 

THE WITNESS: I immediately, after finding this card, the blank 
card there, just -- Exhibit 3, I immediately went back to the car. I 
asked two of the officers in the room with me to watch the prisoners 
while I returned to my car and I said to the defendant Green that I was 


going to investigate and -- | 
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THE COURT: Well don’t tell us what you told him, just what 
you did. 

THE WITNESS: I returned to my car. It was still parked in 
front of Police Headquarters and I looked under the seats and I found 
this check and another check just a few inches under the back of the 
seat. 

BY MR. BLACKWELL: 

Q. All right. I show you now what has been marked as Gov- 
ernment’s Exhibit Number 2, 2-A, and ask you if you have seen that 
before? A. Yes. sir, this is the other check. 

Q. And where did you find those two exhibits, those two checks, 
Government's Exhibit 1 and 2? A. Under the back of the front seat, 
about two inches under this -- under this back of the front seat. 

Q. Now, had you testified that the defendant had been leaning 
forward during the time you transported him to Number 1 Precinct and 
particularly when you stopped at Sth and F Streets Northwest, was the 
defendant in close proximity of where you found those checks ? 

A. The defendant was leaning over as if he was tying his shoes. He 
was over on -- his hands were down on the floor. 

Q. Well, was he on the right or the left side? A. He was on 


the right side. I didn't have to turn all the way around. I could just 


look over my shoulder and see him leaning over and I said to 
the defendant then, that is when I told him, I said, "If I find anything 
on that floor, it belongs to you.” 

Q. And then is it your testimony, after you had taken him into 
the precinct and that you returned to your car that you did find those 
two exhibits? A. Yes, sir. 

Q. Now I show you what has been marked as Government 
Exhibit Number 2-B, and ask you if you have seen that before and, 
if so, when and where? A. Yes, sir. This card, this card is the same 
card that was in the envelope folded around this check and this card 
was with this envelope and it was under the back seat with this check. 


All of them were intact inside of an envelope. 


9 
| 

MR. BLACKWELL: Request this be marked Government's 
Exhibit Number 4. 


(A card was marked as Govern- 
ment's Exhibit No. 4 for iden- 
tification.) 


BY MR. BLACKWELL: 


Q. Now, I show you what has been marked as Government's 


Exhibit Number 4, sir, and ask you if you have seen that before ? 


A. Yes, sir. | 

Q. And when did you see that? A. This card was inside of this 

envelope with this check, the Weiss check. | 

Q. Now. did you in -- after you recovered those checks, did 
you interrogate Defendant William Green with respect to these checks ? 
A. I did. | 

Q. And what did he say, if anything? A. The defendant said 
that he did not put the checks there. Further questioned him and I 
told him that he would have -- he had to be the person that put it there. 
I told the defendant that I thought that he put it there when I stopped at 
the stop sign at F Street. He denied that, said "I didn't put it there." 
He said ''You haven't found anything on me."' I asked him about rae | 
said, ''Well what about this card here, this blank card?" I said, "it's 
just like the two cards that I found inside these checks." The defendant 
said, "You didn't find that on me either.” I said "That's right but 
nobody else could have put it there," but he said he didn't “+ said that 
since I didn't find it on him that it wasn't his. I said, ‘but = else 
had an opportunity to put those checks" | 

THE COURT: Well, I don't think we ought to give this con- 
versation back and forth. He denied that he put the checks there. He 
denied that he put the card there; is that right ? 

THE WITNESS: Yes, sir. 

MR. BLACKWELL: Thank you. Thank you very much, Detec- 


tive Crockett. You may inquire, Mr. O'Hara. 
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CROSS EXAMINATION 
BY MR, O'HARA: 

Q. Detective, how long was your car on the lot downstairs ? 
A. I'd say ten or 15 minutes, approximately. 

Q. And you took the two people back to the precinct, Number 1, 
where did you take them? A. Into the detectives’ office. 

Q. Where is that located? A. On the second floor, well, you 
walk right in on the second floor and turn left and go down the hall. 

Q. How large is the room? A. I'd say the room is about 
25 feet wide and approximately 40 feet long. 

Q. How many desks are located in there? A. Five. 

Q. How many people were in the room when you went in there 
with the two people that you had arrested? A. Two detectives and 
three people. 

Q. Three people? A. Yes. 

Q. Who were the three people? A. Wait a minute; you said 

how many people in the room? 

Q. That's right. A. When I entered the room with Cogdell and 
Green there were three people in the room -- and six -- 


Q. Who were they? A. Detective Brannan, Detective Murphy -- 


Q. They were members of the Police Force; is that correct? 
A. Yes. 

Q. All right now, can you explain to the ladies and gentlemen 
of the jury where you situated the people that you had under your au- 
thority at that time? A. Yes, the door -- I was walking east and I 
opened the door this way because that is on the end and it runs some- 
thing like the jury box but at this end is the door and as I came in the 
door, Detective Brannan and Murphy were seated in this left corner 
talking to somebody. There was nobody in the other part, say the 
other end of this box this way. (Indicating) I took the -- 


14 
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Q. Let me interrupt you for a moment. 

The officers were sitting nearest the door; in other words, 
the part of the office that was away from the door was unoccupied; 
is that correct? A. That's right. | 

Q. And the officers were down in this section; is that correct? 
A. That's right. | 

Q. All right now, could they see everything that was happening 
in the room? Is there any obstacle? A. They could, yes. ‘There is 
no obstacle. 

Q. All right, now continue. A. SoasIcame inl asked Green 
to sit there, sit here at the desk, which I would say would be about 
halfway down of the jury box, and I then started talking to Cogdell and 
when I, after I finished talking to Cogdell, I saw this -- 

Q. How long did you talk to Cogdell? A. Justa few minutes. 

Q. How many minutes would you approximately say? A. First 
thing I did was search Cogdell and as I reached in his pocket I found 
this check and then I went through his other pockets; that took me three 
or four minutes. | 

Q:” What kind of check was it, Officer? A. It'sa Government 


check. 


| 
Q. And what else did you find in the check? A. It was a brown 


| 


envelope the same as, pretty much the same, as those. 

Q. And anything else? A. And yes, it had an I.D. card similar 
to -- identical to the ones that we have here. ' 

Q. All right, now during the period of your conv ersation, Mr. 
Corckett, with Mr. Cogdell, did you have the defendant Green under 
surveillance at all times? A. During my conversation ? 

Q. Well, at the time that you were searching Defendant Cogdell 
and also talking with him? A. I had him under surveillance to the 
point that he couldn't have gotten up, walked out of the room, but not 
every move that he made. 


| 
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Q. Now. you mentioned that the -- there was a blank identification 
card found in front of the defendant Green; is that correct? A. Yes, sir. 


Q. What do you mean by blank identification card? A. Well, 
it’s identification ¢ard used for Federal -- by the Federal Employment 
Agency. 

Q. Does it have writing on it? A. Well, when they are issued, 
they have writing on them. 

Q. Well, did this card have writing on it? A. No. 

Q. It had no writing at all? A. None. 

THE COURT: You mean writing as differentiated from printing ? 

MR. O'HARA: Well, I will make that distinction. 

BY MR. O'HARA: 

Q. Was there anything on it, Officer? A. Yes, it is a form -- 
it is a type of a form. It has writing on it, says "U.S. Unemployment"-- 

Q. Do you recall what was on it? A. Beg pardon ? 

Q. Do you recall what was on the card? A. You mean the 
writing ? 

Q. The writing, yes. A.-.Yes, it’s on the back, it says -- 

Q. No, excuse me, let me distinguish this printing and then 
there is also writing. We are going to make that distinction; is that 
correct? A. Yes, this is, yes. 

Q. Allright. A. Yes, there is only printing on this particular 
card. 

Q. There is printing on the card; is that correct, Officer ? 

A. Yes. 

Q. Was there any writing? A. No. 

Q. This is the Government's Exhibit Number 2 that I show you, 

Officer. At the time that you picked the card up, did it have the 
name of Yolanda Gallien on it? A. This is not the card that I picked up. 

MR. BLACKWELL: This is the card the officer testified he 


picked up, is Government's Exhibit Number 3, if Your Honor please. 
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MR, O'HARA: This is Exhibit Number 2, Your Honor, 2-b. 

THE COURT: Well, he said it came out of the check envelope, 
that that came out of the envelope with a check as I remember. 

MR. O'HARA: No, the card that was taken out of the check 
envelope, Your Honor, was the Weiss check as I understand. | 

THE COURT: Both of them, both Weiss, and the other -- 

MR. O'HARA: As I understand it, Your Honor, this card was 
situated in the envelopes of the checks that were found in the car. 

MR. BLACKWELL: No, Your Honor, there was no such testimony. 
That is the card that was found in the Precinct, station, on the table. 

THE COURT: That was my understanding, Mr. O'Hara, 3 was 
the one found on the table and the cards that are 1-B and 2-B were 


found with the checks, I believe. 
BY MR, O'HARA: 
Q. How many cards were found in the envelope of the checks 
that were located under the seat of the car? A. Two. | 
Q. They were both blank; is that correct? A. They were filled 
out and partially filled out. ! 
Q. Showing you Exhibits 3, Government's Exhibit 4, for iden- 


tification, are those the two that you located, those two white! cards that 


you located in the envelopes that were found in the car? A. ‘No, sir. 
One of them is. 
Q. One of them; which one is that? A. Thisone. | 
Q. That is Government's Exhibit Number 4; is that correct ? 
A. Yes, sir. 
Q. Now, Government's Exhibit Number 3 was found where ? 


A. In front of Green on the desk. 
Q. Did you at any time find Government's Exhibit Number 2-b? 
MR. BLACKWELL: I submit he show it to him, if Your Honor 
please. | 
MR. O'HARA: I will, Mr. Blackwell. 
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THE COURT: Show it to him. 

(The document was shown to the witness.) 

THE WITNESS: Yes. sir. Yes. sir, this is the card that was 

in the envelope. 

THE COURT: Loud enough for the jury to hear. 

THE WITNESS: That is the card that was inside of the envelope, 
the Yanjanin check. 

BY MR. O’HARA: 

Q. And this was found in the car; is that correct, the Yanjanin ? 

MR. BLACKWELL: Which exhibit is he referring to? 

MR. O'HARA: I'm going to clarify it, Exhibit Number 2-b, the 
Yanjanin check. 

THE WITNESS: The Yanjanin check was found, yes. It was 
found in the envelope in the car. 

BY MR. O'HARA: 

Q. In the car, and this was inside, correct? A. Yes. 

Q. Now, going back to the time that you found or saw the two 
defendants in the 1100 Block of F Street -- 

THE COURT: Excuse mea minute, Mr. O'Hara. 

MR. O'HARA: Yes, sir. 

THE COURT: Are you going to be a few minutes with this witness? 

MR. O'HARA: Yes, sir. 

THE COURT: Then I think we had better let this jury go back 
and I'll take a verdict with another jury. 


(The jury was excused in the aforecaptioned cause while a verdict 
in another matter was taken, after which the following proceedings 
were had:) 


THE COURT: Mr. O'Hara, let me see Exhibit 4. Let me see one, 
two, three, all those cards. 

MR. O'HARA: All the cards, Your Honor ? 

THE COURT: Yes, just the cards; I want to get them straight 
in my mind. 


(Some cards were handed to the Court.) 
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THE COURT: I see where I was mixed up, Mr. Blackwell. 
had thought you had marked Exhibit 4 as 1-b. Exhibit 4 relates to the 
one series of exhibits, correct? 

MR. BLACKWELL: Which exhibit ? 

THE COURT: Exhibit 4. 

MR. BLACKWELL: Yes, Your Honor. | 

THE COURT: Relates to the One series of Exhibits. | 

MR. BLACKWELL: That's correct, sir. 

THE COURT: I thought it had been marked 1-b; that is 6 why I 
couldn't understand that -- | 

MR. BLACKWELL: One-b was an envelope, Your Honor. 

THE COURT: No, 1-a was the envelope. 

MR. BLACKWELL: Yes, but I did mark 1-b something else, 
Your Honor. 

THE COURT: Well, I understand that. | 

(The witness resumed the stand on cross examination.) 

BY MR. O'HARA: | 
Q. In the way of summary, Officer, the only thing you found on 


i 


the defendant or in his nearby area at the Precinct, was this white card, 
blank white card, with no writing; is that correct? A. That's correct. 


Q. All right, now calling your attention, Officer to the 1100 Block 
of F Street, is that the northwest -- A. Yes, sir. | 


Q. You took the defendants -- or you took Cogdell and Green to 
| 


your automobile? A. I did. 
Q. It was your car? A. Yes. 
Q. It was not a Metropolitan Police automobile? A. That's right. 
Q. Now, before putting Cogdell and Green in the car, vee you 
search them? A. I did not. 
Q. Who got in the car first, Officer ? A. Green. 
Q. And where did he sit? A. In the back seat on the right side. 
Q. And where did Cogdell sit? A. In the front seat. | 
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Q. Had you used the automobile in the process of your work 
earlier in the day? A. No, I drove the car to 14th and F and parked it. 
T had used it for transportation. 

Q. Were you on duty at the time, Officer? A. Yes. 

Q. Now at'what time did you park, did you say? A. I parked 
the car there about 11:00 a.m. 

Q. And at what time was the apprehension or the pick-up of Green 
and Cogdell? A. About 1:30 p.m. 

Q. And what, had you been on foot patrol during that period ? 

A. I had gone into Garfinkles and I arrested a man in Garfinkles and 
I sent him in the station, in the patrol wagon, and I had some evidence 
that I put into the car. That was a bottle of ‘perfume that this man had 
stolen. I left it on the seat of the car. 

Q. That is the only use of the automobile, for official work? 

A. Yes, sir. 

Q. Up to the time of the transportation of Green and Cogdell; 
is that correct? A. Yes, sir. 

Q. All right, how long did it take to get to the precinct after you 
put the -- Cogdell and Green in the automobile? A. About five minutes. 

Q. Five minutes? A. About five minutes. 

Q. Now, was it a busy time of the day? What time did you say 
it was? A. One-thirty p.m. 

Q. One-thirty p.m.; how was the traffic? A. Traffic was just 
about normal for 1:30 on Saturday. It wasn't too heavy. 

Q. How many stop lights did you have to stop for before you got 
to the Precinct; do you recall? A. Idon't recall. There were -- there 
are about five lights between the place they were put into the car and 
Police Headquarters. 

Q. You don't recall how many times you stopped? A. Not exactly, 


Q. All right now you said the traffic was usual for that time of 
day? A. Yes. 
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. Now, to a layman like myself, how would you explain that ? 


. I would say that day it was light, light traffic. 
. It was light? A. Yes, not heavy traffic. 


i 


Lighter than usual? A. For Saturday, I thought it was rather 
light. 
Q. Now, you mentioned, Officer, that defendant Green was read- 
ing a newspaper; is that correct? A. He had a newspaper in his hand. 
Q. Was he reading it? A. I couldn't tell, He had it -- 
Q. Do you recall how he was holding it? (Handing newspaper 
to the witness.) A. Well, he had it sitting like this. It was a smaller 
newspaper. The News, which is, when it is opened up -- is just about 
this size. He had it folded just about like this. (Indicating) When I 
looked around, he had it down this way. | 
Q. But you say you don't recall whether he was reading it or not? 
A. Well, I couldn't tell whether he was reading. I looked at him and he 
said "I'm just reading the paper," but he was leaning over inva peculiar 
way to read the paper this way. | 
Q. Well, that is your opinion. 
MR. BLACKWELL: Well he asked for it, if Your Honor please. 
THE WITNESS: I couldn't tell whether he was reading it. 


BY MR. O'HARA: | 


Q. Did you see the position of the paper as the defendant Green 


leaned over? A. Yes. 

Q. Well now, how were you observing the defendant at this time, 
through the mirror of the car, or were you looking over the back ? 
A. No, the noises, the rattling of the newspaper, attracted my attention 
and wh on I reached a stop sign and looked around this way and I looked 
down to see what he was doing because he was crouched over this way, 
and he had this newspaper down by his knee. 


Q. How was he holding the newspaper? A. It was, like I said, 


i 


the News is opened up like this. (Indicating) 
| 
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Q. Right, I understand that. A. Well, he had it folded. 

Q. Right.' A. You could see both the loose end up this way -- 

Q. How was he holding it, Officer? A. Something like this. 
(Indicating) 

Q. One hand or two hands? A. Well when I -- I couldn't see 

his right hand. His right hand was out of view. It was under 
the newspaper when I saw it. I could see the left hand just like I'm 
trying to hold it as much as I can like he was holding it. When I looked 
around, looked over the seat, it was down just about like this, and he 
was something like this. 

Q. You don’t know whether one or two hands were on the paper; 
is that correct, Officer? A. I couldn't see the right hand. 

Q. So you'don’t know; is that correct? A. I don't know, that's 
right. 


Q. If you couldn't see the hand, you don’t know what he was 
doing; is that correct? 


MR. BLACKWELL: I submit, Your Honor, that is argumentative. 
I object to it. 

THE COURT: I think that is argument. 

BY MR. O'HARA: 

Q. What was Cogdell doing, Officer? A. Cogdell was seated 
on my right in the front seat and just sitting there. 

Q. Where did he have his hand? A. I didn't have any -- he 
had a top coat thrown over his arm but that's all. 

Q. Was there any conversation between you and defendant Green 
on the way to the Precinct other than what you have testified to? 

A. None that I recall. 

Q. Anything in the way of the world situation ? 

MR. BLACKWELL: If Your Honor please, I submit that is 
rather a vague thing, anything concerning in the way of the world 
situation. 
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| 
THE COURT: Well, maybe they were discussing the world 
situation. 
THE WITNESS: I don't recall discussing it. 
BY MR. O'HARA: | 
Q. Now how long when you stopped at the stop sign, how long 
did you observe the -- did you have an opportunity to observe ? A. Well -- 
Q. Can you approximate? A. Just a few seconds, I es just 
when I saw him leaning over, I told him what I previously stated and 
drove off. 
Q. Where was this location, do you recall? A. Fifth and F. 
Q. Fifth and F? A. Northwest. | 
Q. Is there a stop sign there? A. Yes, sir. 
Q. Now, after you were at the precinct, did you search the 
defendant Cogdell; is that correct? A. Yes, sir. 
Q. All right, and what did you find? A. Founda check, Govern- 
ment check, in his pocket, inside coat pocket. 


Q. Did you have an opportunity to search the defendant Green ? 
A. I did. 


Q. And what did you find? 

THE COURT: Wait. Do you know what he's going to : 

MR. O'HARA: May I approach the bench? 

THE COURT: Yes. 

AT THE BENCH: 

MR. O'HARA: I know what he's not going to say. 

THE COURT: I just wondered whether you knew what he was 
going to say. Maybe he found something that hasn't got a thing to do 
with this crime. That's what worried me. I don't know what might 


come up. He might come up with a gun or something like zs I 
don't know. 

Why don't we adjourn and you ask him. Then you can idee him 
back tomorrow afternoon. It's four o'clock. | 


* * * 


Washington, D.C. 
Friday, June 23, 1961 


* * * * * 
(The witness, Officer Lester N. Crockett resumed the witness 
stand and testified further as follows:) 
CROSS EXAMINATION (Resumed) 
BY MR. O’HARA: 
Q. By way of summary, where we left off yesterday, Detective 
Crockett, did you find any checks on the defendant Green when you 


searched him at the precinct? A. I did not. 

Q. What did you find on the defendant Cogdell when you searched 
him at the precinct? A. One Government check. 

Q. One Government check? A. Yes, sir. 


Q. Contents of -- can you describe just what you found? An 


envelope? A. A brown manila envelope with the Government check in- 

side and a card similar to the one -- well, identical to the one that we 

have in evidence here except that it was filled out in the name of the 
person’s name on that check. 

Q. Was it a check identical in color to this one? A. Yes. 

Q. That is Government’s Exhibit Number 1 and the card that 
you found in the envelope that was on Cogdell, you found a card similar 
to Government's Exhibit Number 4; is that correct? A. I did. 

Q. What -- did Cogdell give any explanation of why the check 
was on his person? A. Yes. 

Q. What was that explanation? A. He told me that he got the 
check off an unconscious person on the street. 

Q. Did he give the name of the person or the location? A. No, 
he said he didn't know the location but he was -- he could show me where 
it was. 

Q. Did he ever show you -- did you ever take him to that location? 
A. No, I didn't. 

Q. Did you find any money on the defendant when you searched 
him, Officer? A. He had approximately 30 cents, something like that. 
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Q. Was any money found on Cogdell? A. Yes. 

Q. How much money was that? A. About two hundred and -- 
$278, I believe. ! 

Q. How much was that? A. About $278. 

Q. $278? A. Yes. 

Q. Now, calling your attention to -- going back to the aitanieale, 
officer, the physical layout of the automobile, of course you have the 
driver's seat to my left and then you have the passenger seat. Now, 
underneath the car, what make is it by the way? A. This is a *50 
Plymouth, two-door. | 

Q. A '50 Plymouth two-door; I would presume -- well, is it 
like every other car that you can tuck things under the seat? 1s that 
correct? A. Yes, there is a space under the seat. 

Q. There is a space underneath the front seat? A. Yes. 

Q. Then it would be possible to put something under that seat? 
A. Yes. | 

Q. Now, calling your attention to your arrival at Precinct 
Number 1, Officer, how were the defendants taken into the Precinct ? 
Will you explain how they got out of the car, how you took them upstairs ? 

A. When I stopped the car in front of Police Headquarters I told 
Defendant William Green to remain seated until I walked around the car. 


I got out on the left side of the car, walked around the front of the car 


and then opened the door; and Cogdell got out first and I took him by the 
belt and Green got out second and I took him by the belt and the three 
of us walked into Police Headquarters. | 

Q. Hold this position all the way up to the Squad Room ? A. Beg 
pardon ? | 

Q. Was this position held all the way up to the Squad Room ? 
A. Yes, sir; we went through the revolving doors and we single filed 
through there. | 

Q. You having grasped them all the while? A. All the way up 
to the door. After we got inside, I didn't hold them. 
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Q. You didn't hold them? A. No. 

Q. What was your position after you got inside there? A. The 
three of us walked down single file and I directed them to walk straight 
down to the Detectives’ office. 

Q. Who was first? A. I don't recall who was first. 

MR. O'HARA: I believe that’s all I have, Your Honor. 

Excuse me, I have one more question. 

BY MR. O'HARA: 

Q. Officer, the checks that were recovered, what do the finger- 
prints show on that? A. I didn’t -- I didn’t have fingerprints taken on 
those checks. 

Q. No fingerprint discovery at all? In other words, no examina- 
tion of fingerprints? A. No examination, that’s right, sir. 

Q. Was the defendant fingerprinted at the station? A. No, sir, 
not fingerprinted; you mean on this day? 

Q. Yes, sir. A. No, sir. 


Q. Do you have fingerprints for the defendant? A. Yes. 
MR. O'HARA: Thank you. 
THE COURT: Do you have any questions, Mr. Blackwell? 
MR. BLACKWELL: Yes, Your Honor. 
REDIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. Now, Officer -- Detective Crockett, I believe you testified 


on cross examination that Cogdell was with this defendant? A. Yes, sir. 

Q. At the time you arrested the defendant, where was Cogdell 
then? A. At the time I arrested -- he was standing there, they both -- 

Q. Were they together? A. Yes, sir. 

Q. What makes you believe that they were together ? A I 
observed them approximately 15 minutes, maybe 20 minutes prior to 
arresting them. 

MR. BLACKWELL: Thank you, sir. 

I'd like to request that this be marked as Government's Exhibit 
5, 5-a, 5-b, please. 
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DEPUTY CLERK: Government's Exhibit Number Sa and 5-b 
marked for identification. 


(Check, envelope, and ciecenetaes 
card, were marked as Government's 
Exhibits Nos. 5, 5-a ang 5-b for 
identification.) 


BY MR. BLACKWELL: 
Q. Detective Crockett, I show you what has been marked as 
Government's Exhibit Number 5, 5-a and 5-b and ask you if jou have 


seen those before and if so, when and where ? | 
* * * * * 


Q. Iask you, Detective Crockett, if you recognize Government's 


Exhibit 5, 5-a and 5-b, sir? A. Ido. | 

Q. And what are they? A. These are the -- this is the check, 
the envelope and the identification card that was taken out of Cogdell's 
pocket, coat pocket. | 

Q. And was the defendant present when it was taken gut? 

A. Yes. | 

Q. Was the defendant present when you interrogated Cogdell 
as to where he received those exhibits? A. Yes, sir. | 

Q. Now, Detective Crockett, at the time you parked your car 
over at Number 1 Precinct, what time of day was that? A. It was 
about 1:35. 

Q. And did I understand you to say you parked it directly in 
front of the building? A. Yes, sir. 

Q. Now, you said you had parked your car earlier in the day 
around 11:00 o'clock. At the time you parked your car about 11:00 
o'clock, did you lock your car door then? A. I did. | 

Q. Did you have your windows up? A. Yes, sir. 

MR. BLACKWELL: Thank you, no further questions. | 

MR. O'HARA: Just One question. | 


RECROSS EXAMINATION 
BY MR. O'HARA: 

Q. Officer. did the defendant Green have gloves on at the time 
you apprehended him? A. No, sir, I don't recall seeing any gloves. 

Q. Did he have gloves on at any time? A. No, sir. 

MR, O'HARA: That's all I have. 

THE COURT: You may step down. Do you want to keep this 
officer here ? 

MR. BLACKWELL: Yes, Your Honor, I would like to call 
Inspector Verrant, please. 

(Thereupon, Joseph A. Verrant was called, sworn and gave 
testimony: the Government offered Exhibits 1, l-a, 2, 2-a, 2-b, 3, 4, 
5, 5-a, and 5-b. Exhibits 1, 1-a, 2, 2-a, 2-b, 3 and 4 were admitted 
in evidence. Exhibits 5, 5-a and 5-b, upon objection by defense counsel 
were not admitted in evidence. The Government rested its case, and 
following motion out of the hearing of the jury and a brief recess, the 
following proceedings were had before the jury:) 

MR. O'HARA: May counsel come to the bench again, Your Honor ? 

THE COURT: Yes. 

AT THE BENCH: 

MR. O'HARA: Judge, there is something I neglected to bring 
out in cross examination. Have I precluded myself with regard to the 
detective ? 

THE COURT: If he is still here you haven't. 

MR. O'HARA: He's here. He's outside the door. 

THE COURT: You may put him back on, yes. 

IN OPEN COURT: 
Whereupon, 
LESTER N. CROCKETT 
having been previously sworn and testified, was recalled for further 


recross examination. 
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FURTHER RECROSS EXAMINATION 


BY MR. O'HARA: 
Q. You realize, Officer, you are still under oath? A.' Yes, sir. 
Q. Detective, during the period of transporting the two suspects 
in the automobile, what were the actions of Cogdell? A. Cogdell was 


seated next to -- 

MR. BLACKWELL: Just a moment, if Your Honor please, 
I think he said the actions of Cogdell. 

THE COURT: Well that is all right. 

MR. BLACKWELL: I think it's a little vague, if Your Honor 
please, asking a man what are the actions of Cogdell. I think he should 
be more definite. | 

THE COURT: Idon't think so. Let's see if he can't answer. 

THE WITNESS: He was seated next to me with his hands in his 

BY MR. O'HARA: 

Q. At any time did he ever bend over? A. No, sir. 

Q. Officer, do you recall testifying at the Municipal Court in 
United States -- in U.S. Case of 1563-61 on Tuesday, March 21, 1961 in 
this case with regard to Cogdell and Green? A. What is the date ? 

Q. That is March the 21st, 1961? A. Yes, sir. | 

Q. Do you recall testifying and you were answering the questions 
of, I believe it was the Assistant United States Attorney, Mr. Collins? 

A. Yes. | 

Q. Do you recall a question to this effect: | 

"All right now did there come a time when you did anything else 
in connection with this case? If so, what?" 

Your answer: ‘Yes, I questioned defendants about the’ checks, 
both of them, and defendant Cogdell said that he had gotten hig check 
off an unconscious man in the street. Green said that he did not know 
anything about the checks. I then transported them in my private 
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automobile, the defendant Cogdell was sitting in front with me and the 
defendant Green was sitting in the back seat. Cogdell was in front and 
I saw Cogdell bending over a part of the time while we were driving to 
the Police station.” 

Do you recall testifying to that effect? A. No, sir, I don't. 

MR. O’HARA: That’s all I have, Your Honor. 

THE COURT: Do you recall it now, Officer ? 

THE WITNESS: I don't recall testifying that Cogdell was bending 
over, no. 

THE COURT: Tell me, these checks that you found, exactly 
where did you find them under the rear seat, or under the front seat? 

THE WITNESS: In the back of the front seat; that was on the 
floor under the back of the front seat approximately two inches under 
the back of the seat. 

THE COURT: And about how wide was this seat? 

THE WITNESS: The seat runs the full width of the automobile. 

THE COURT: No, I mean that distance, I reckon it would be how 
deep then, is the seat, if we are talking about the same thing. That is, 
how deep is the seat from the rear, facing the rear of the automobile, 
or facing the front of the automobile? Do you see what I mean? 

THE WITNESS: The seat this way? (Indicating) 

THE COURT: Yes, the part that you sit on. 

THE WITNESS: The part that you sit on, I'd say it’s about two, 
maybe two and a half feet wide. 

THE COURT: Two to two and a half feet wide? 

THE WITNESS: Yes, sir. 

THE COURT: And you found these envelopes and checks about 
two inches from the rear? 

THE WITNESS: Yes, sir, underneath. 

THE COURT: Underneath? 

THE WITNESS: Yes, sir. 

THE COURT: Do you have any other questions ? 
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MR. BLACKWELL: Yes, sir, I have, Your Honor. 
MR. O'HARA: May I? 
THE COURT: Yes, well, it doesn't make any difference. Either 
one of you can go ahead. You can go ahead, Mr. O'Hara. | 
BY MR. O'HARA: | 
Q. Officer, you mentioned before in your testimony there was 
space underneath the seat; is that correct? A. Yes, sir. | 
Q. Is it also correct that that space goes all the way back to 
the rear? A. Yes, sir. 
MR. O'HARA: Thank you. 
FURTHER REDIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. Well now, Officer, if Cogdell had bent over to the st that 
he could put something under the seat, would you have observ ed him ? 
A. Yes, sir. 
MR. BLACKWELL: Thank you, sir -- no, one further question 
BY MR. BLACKWELL: 
Q. Well, if he had bent over, turned around and bent o the 
seat facing in the back, would you have observed him then ? A, Yes, sir. 
MR. BLACKWELL: Thank you very much. 
FURTHER RECROSS EXAMINATION 
BY MR. O'HARA: 


Q. Officer, would it be necessary in the course of putting some- 


thing under the seat to turn around? A. Would it be necessary ? 

THE COURT: From who sitting where ? | 

MR. O'HARA: Excuse me; I'm sorry; Cogdell sitting up front. 
In other words, could he take a parcel and put it under his legs and push 
it under the car, under the seat? Would it be possible for anyone to do 
that? | 

MR. BLACKWELL: I object to what is possible. We concede all 


things are possible, Your Honor. Would it be probable or likely, or 
| 
| 


practical. 


THE COURT: No, I think his question is a good one and the 
answer is obvious anyway. 

THE WITNESS: You say, could it be possible? It is possible, 
yes, sir. 

46 MR. O'HARA: Thank you, Officer. 

MR. BLACKWELL: Is it practical, Officer ? 

THE WITNESS: Yes, sir. 

THE COURT: Oh -- 

MR, O'HARA: I object, Your Honor. 

THE COURT: You may step down, Officer. 

(The witness stepped down.) 

THE COURT: The result is the same, Mr. O'Hara. 

(Following opening statement for the defense by Mr. O'Hara, the 
following proceedings were had:) 

MR. O'HARA: The defense would like to call William Green to 
the stand. 

Whereupon, 

WILLIAM GREEN 
the defendant, was called as witness in his own behalf and, being first 
duly sworn by the deputy clerk, took the stand, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. O'HARA: 

Q. Now, Mr. Green, in a loud, clear voice, please may I have 
your full name and your address? A. William Green, 1361 Fairmont 
Street, Northwest. 

Q. Who do you live with? A. My mother. 

Q. Now, calling your attention to a person by the name of Cogdell, 
do you know one by the name of Cogdell? A. Ido. 

Q. What is his fullname? A. James Cogdell. 

Q. How long have you known James Cogdell? A. Three months. 
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Q. Directing your attention to March 4th, 1961, can you tell me 
whether you met a person by the name of Cogdell on that day? A. I did. 

Q. About what time? A. Around 11:00 o'clock, something like 
that. | 

Q. All right, and where did you meet the person by the name of 
Cogdell? A. Fourteenth and U. 

Q. And what did you do; what were your subsequent actions after 
you had met with Cogdell? A. Well, he asked me to go downtown with 
him, to see a bondsman. | 

Q. Was there anyone else in the party? A. His wife. | 

Q. Do you know her name? A. Ernestine. | 

Q. And where did you go when you went down to see the bondsman ? 
A. Bondsman Robinson's office. 

Q. And what transpired there? A. I waited outside for him. 

Q. How long did that take? A. About ten minutes. 

Q. And where did you go after the business had been concluded 
at the bondsman's? A. Downtown. 

Q. Whereabouts downtown? A. F Street. 

Q. And what did you go down there for? A. He said his old 
lady, his wife, had to buy a maternity suit. 

Q. Do you remember what store you went to ? A. Lerners if 


I'm not mistaken. | 

Q. Did you go in the store? A. No, sir. 

Q. What did you do? A. Cogdell and I waited outside. 

Q. Did there come a time when you were approached i Detective 
Crockett? A. Yes, sir. 

Q. What was said? A. He asked what I -- asked me what was 
I doing downtown, so I told him that I came down, you know, with Cogdell. 

Q. All right, did there come a time when Detective Crockett did 
something to you? A. He took his -- he said going to take us popwntown 
to talk taus. 
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Q. Where did he take you? A. Took us to his automobile. 

Q. Where was that located? A. Parked on the corner of 10th and F. 

Q. What happened at the automobile? A. He patted me down, put 
me in the back seat. put Cogdell in the front. 

Q. Did you have something in your hand at this time? A. A news- 
paper. 

Q. Do you recall what kind of newspaper it was? A. Washington 
Daily News. 

Q. All right. now you were in the rear of the automobile; correct? 
A. Right. 

Q. Where did you sit in the rear of the automobile? A. I sit 
approximately about dehind Officer Corckett’s right shoulder. 

Q. Now. was that to the right or the left or the middle? A. I was 
mostiy in the middie. 

Q. Any conversation transpire during -- A. I was -- at the time 
I was reading the paper and the officer asked me, you know, I was moving 
around, asked me what was I doing. I said, you know, reading the paper, 
and I showed him what I was reading about, the African situation. 

Q. Did you lean over at any time? A. To show him the paper. 

Q. Now, there came a time when you arrived at the Precinct; is 
that correct? A. Yes, sir. 

Q. Is that Number 1? A. Number 1. 

Q. Where were you taken? A. Upstairs to the Detective room. 

Q. And who was in the Detective Room when you arrived? A. When 
I arrived it was 2 prisoner and two detectives. 

Q. And where were they located in the room? A. One of them 


was sitting at the desk as I walked in the door to my left and one of them 
was directly in the back. 
Q. All right, was Cogdell with you all the time? A. All the time. 
Q. And what took place when you arrived at the Squad Room ? 
A. As we arrived, we stopped Cogdell in the middle way of the room and 
told me to go directly to the back. 
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Q. All right, what did you do when you got to the back?) A. I went 
to the back and I sit in a chair with -- against the wall. | 
Q. Could everybody in the room see you at that ames A. At the 


time there was an Officer sitting on my left. 
Q. That is not my question. Could everyone in the room at the 
time that you were sitting down at the desk see you? A. Yes, sir. 
Q. Could you see everyone else? A. Yes, sir. | 
Q. Did there come a time when Cogdell was searched by the 
Police Officer Crockett? A. Yes, sir. 
Q. What happened then? A. He came up with a clerk. He came 
up and asked me "What you doing with this check?" That is what he said. 
. He was talking to whom? A. Cogdell. 
. Where were you seated at the time? A. In the back up against 
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. Did you hear this conversation? A. Yes, sir. | 
Did Detective Crockett come down to your desk, which is the 
desk that you were seated in? A. He came to me and patted 2 Kei -- 
went through my pocket, shook me down. 
Q. What did he find? A. Nothing. 
Q. How much money did he find? A. I say around 20 dents, 
30 cents, something like that. | 
Q. Then what happened? A. Then he said, "Well let me go take 


a look," and he went outside. 
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Q. How long was he gone? A. I'd say approximately , 7 minutes. 
Q. When he came back, what happened? A. He came back with 
two checks. 

Q. And what eee ? what took place? A. He stated, said 
"These are your checks here.’ 

Q. And what did you say? A. I said "I don't know anything about 
them. 

Q. Did there come a time when there was a white card found on 
your desk, the desk that you were seated at? A. He camea time, he 
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picked up a card and says, "Yes, you put this on the desk." 
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Q. Was that card there when you sat down? A. Notas I 
remember. 
Q. Did you ever own a blank card such as the one we are referring 


to? A. No, sir. 
Q. Had you ever seen that blank card before? A. No, sir. 


Q. Did you ever pick it up when it was on the desk? A. No, sir. 

Q. Where was it located on the desk? A. In the officer's desk; 
like the officer said, there is a desk here and one over there. It was at 
the second desk he picked it up. 

Q. It wasn't at the desk you were seated at? A. No, sir. 

Q. How far was the desk where the card was located? A. I say 
difference between two spaces of the desk, I would say as far as from 
where this gentleman is Sitting. 

Q. Would you say approximately five feet? A. Yes, approximately 
five feet. 

Q. What did you say when the detective suggested that the checks 
that he had found under the seat were yours? A. I didn't know anything 
about them. 

Q. What kind of an association did you have with Cogdell? A. I 
just -- I knew him, you know. 

Q. When was the last time you had seen him prior to March 4th. 
A. I think it was on about a week before then. 

Q. Did Cogdell during his conversation, late morning, early 
afternoon, of March 4th, mention to you that he had a check on his person? 
A. No, sir. 

Q. Did you ever see a check on him? A. No, sir. 

Q. Were you fingerprinted when you were taken down to the police 
station? A. I was. 

MR. O'HARA: That's all I have at this time, Your Honor. 

CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. You say you have known James Cogdell for approximately three 

months -- when you were arrested on March the 3rd? A. Yes, sir. 
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Q. March 4th? A. Right, yes, sir. | 
Q. And how did you come to first meet him? A. See, we live 
not too far away, and I think I met him at this restaurant if I'm 
not mistaken, a restaurant. | 
Q. You were asked on direct examination if you had any business 
association with him. What kind of association you had with him. How, 
what kind of association did you have with Cogdell ?A. A pal, such as 
a friend, you know. | 
Q. You were pals? A. Yes. 
Q. And you were pals when you went down to the Bondsman's 
office on March the 4th, weren't you? A. Yes, sir. 
Q. Now, you know why he went down there, don't you? iF He 
stated that he had to see the bondsman on some business. That's all 
I knew. 
Q. He told you the type of business, didn't he? A. No, sir. 
MR. O'HARA: Your Honor, I object to that type of question. 
THE COURT: I don't think it makes any difference why he went 


down there. 


| 
BY MR. BLACKWELL: | 


Q. Well, did his wife go along with you? A. Yes, sir. 

Q. By the way, do you know where his wife is now? A. No, sir. 

Q. You say you just met him about 11:00 o'clock at 14th and U? 
A. Yes, sir. 

Q. What did you live in, the 1400 Block of Fairmont a don't 
you? A. Yes, sir. 

Q. And he lived in the same section. Was this a pre-arranged 
meeting at 14th and U? A. No, sir. 

Just a casual meeting? A. Casual. 
. Did he pay your street car fare downtown? A. No, ‘sir. 


. You paid your own fare? A. Yes, sir. 


And you say you had only 30 cents in your cer A. At the 
time that I was arrested I had only 30 cents. | 


Q. Well, you had only about 55 cents when you met Cogdell, didn't 
you? A. Yes, I wouldn't say. I don't know exactly how much. 

Q. Did you spend any other other than to spend that 20 cents for 
car fare and five cents for the Washington Daily News? A. I did. 

Q. What else did you spend money for? A. I had sandwiches 
and some other things. 

Q. Who paid for the sandwiches? A. I did. 

Q. Did you know Cogdell had this $248 on him at that time? 

A. No, sir. 

Q. Did you subsequently see him with $248 when you got to the 
station when you arrived at the station? A. Only time I knew, when the 
officer stated that he had. 

Q. Now, is it your testimony, you sat in the center of the back 
seat of the automobile when you were being transported from the 1100 
Block of F Street to the precinct over here? A. Yes, sir. 

Q. Is it your testimony that this police officer, having you in 
custody with one defendant in front, he permitted you to sit in the center 


of the seat and not over to the far right? 
MR. O'HARA: Objection, Your Honor. 
MR. BLACKWELL: I'm asking him if that is his testimony. 
MR. O'HARA: That falls in the realm of opinion, Your Honor. 
If the police officer -- he’s testifying as to what's going on through the 


police officer’s mind. 

THE COURT: I don’t think so. I think that is a perfectly proper 

question. I'll overrule the objection. 
BY MR. BLACKWELL: 

Q. That police officer permitted you to do that where he wouldn't 
have close observation of you as he could ? 

THE COURT: Well now wait a minute. Maybe I didn't understand 
your question. I thought you asked him, was it true that he was on the 
right instead of the center, or the center instead of right, or whatever, 
not what the policeman had in mind or what he might have thought. 
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MR. BLACKWELL: I asked him if the police officer permitted 
him to sit there. That was the way I worded the question, Your Honor, 
whether he permitted him to sit in the center. | 

THE COURT: That is all right. 

THE WITNESS: He didn't direct me, he directed me to sit in 
the back seat, didn't say which side. 

BY MR, BLACKWELL: 

Q. And you sat in the center of the seat? A. That's right 

Q. So he couldn't really have a close observation on ‘i is 
that right? A. I wouldn't know. 

MR. O'HARA: Objection, Your Honor; he doesn't know paether 

the officer could observe from the front. He wasn't up front. 

MR. BLACKWELL: I withdraw the question, Your Honor. 

BY MR. BLACKWELL: | 

Q. Now, there came a time when the officer stopped at 5th and F 
Streets at that stop sign, did there not? A. I think so. Idon' t know. 

Q. And he asked you what you -- were you leaning over at that 
time? A. I don't know. 

Q. Well, the officer asked you what you were doing, leaning over ? 
A. Yes, he did. He asked me what I was doing. 

Q. But you don't know what you were doing; is that your answer ? 


| 


A. I was reading a paper. 

Q. But you were not leaning over? A. No, sir. | 

Q. You couldn't be mistaken about that? A. No, I am quite 
sure I am not. 

Q. And then you proceeded to discuss with him after he asked 
you that, the African situation; is that right? A. He asked me what was 


I doing, and I said reading the paper and I told him about tfeAfrican 


situation. 
Q. And what else did you say? A. That's all. 


| 


| 
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Q. Well, you had only about 55 cents when you met Cogdell, didn't 
you? A. Yes, I wouldn't say. I don't know exactly how much. 
Q. Did you spend any other other than to spend that 20 cents for 


car fare and five cents for the Washington Daily News? A. I did. 


Q. What else did you spend money for? A. I had sandwiches 
and some other things. 

Q. Who paid for the sandwiches? A. I did. 

Q. Did you know Cogdell had this $248 on him at that time? 

A. No, sir. 

Q. Did you subsequently see him with $248 when you got to the 
station when you arrived at the station? A. Only time I knew, when the 
officer stated that he had. 

Q. Now. is it your testimony, you sat in the center of the back 
seat of the automobile when you were being transported from the 1100 
Block of F Street to the precinct over here? A. Yes, sir. 

Q. Is it your testimony that this police officer, having you in 
custody with one defendant in front, he permitted you to sit in the center 
of the seat and not over to the far right? 

MR. O'HARA: Objection, Your Honor. 

MR. BLACKWELL: I'm asking him if that is his testimony. 

MR. O'HARA: That falls in the realm of opinion, Your Honor. 

If the police officer -- he’s testifying as to what's going on through the 
police officer's mind. 

THE COURT: I don’t think so. I think that is a perfectly proper 
question. Ill overrule the objection. 

BY MR. BLACKWELL: 

Q. That police officer permitted you to do that where he wouldn't 
have close observation of you as he could ? 

THE COURT: Well now wait a minute. Maybe I didn't understand 
your question. I thought you asked him, was it true that he was on the 
right instead of the center, or the center instead of right, or whatever, 
not what the policeman had in mind or what he might have thought. 
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MR. BLACKWELL: I asked him if the police officer permitted 
him to sit there. That was the way I worded the question, Your Honor, 
whether he permitted him to sit in the center. | 
THE COURT: That is all right. 
THE WITNESS: He didn't direct me, he directed me to sit in 
the back seat, didn't say which side. | 
BY MR. BLACKWELL: | 
Q. And you sat in the center of the seat? A. That's right 
Q. So he couldn't really have a close observation on you; is 
that right? A. I wouldn't know. | 
MR. O'HARA: Objection, Your Honor; he doesn't know whether 
the officer could observe from the front. He wasn't up front. 
MR. BLACKWELL: I withdraw the question, Your Bonior. 
BY MR. BLACKWELL: 
Q. Now, there came a time when the officer stopped at t Sth and F 
Streets at that stop sign, did there not? A. I think so. Idon' t know. 
Q. And he asked you what you -- were you leaning over at that 
time? A. I don't know. | 
Q. Well, the officer asked you what you were doing, leaning over ? 
A. Yes, he did. He asked me what I was doing. | 


Q. But you don't know what you were doing; is that your answer ? 


A. I was reading a paper. 

Q. But you were not leaning over? A. No, sir. 

Q. You couldn't be mistaken about that? A. No, I am ite 
sure J am not. 

Q. And then you proceeded to discuss with him after he asked 
you that, the African situation; is that right? A. He asked me what was 
I doing, and I said reading the paper and I told him about fteAfrican 
situation. 

Q. And what else did you say? A. That's all. 


| 
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Q. Well, he said something, didn't he? Didn't he say at that 
time, "If I find anything back there, I'll know who it belongs to"? 
A. No, sir, he didn’t. 

Q. So then you went on a few blocks and you arrived at Number 1 
Precinct? A. That's right. 

Q. And you were taken inside? A. Yes, sir. 

Q. And after you arrived inside that is the time you saw the 
officer take the envelope off of Cogdell and put the check in, Govern- 
ment check; is that right? A. He stated he took one over. 

Q. Well, you didn’t see him take it over? A. I believe he had 
him standing up and so he came and he had a check in his hand. I don't 
know where he got it. He probably got it -- don't know who he got it 
off from. He stated he did get it off of Cogdell. 

Q. And there came a time when he saw this Government Exhibit 
2-b on a desk where you were seated; is that right? A. Yes, sir, he 
stated he saw a card. 

Q. I mean a card, this card. A. He said he had picked a card 

up off the desk and he said I put it there. I don't know which 
card it was. 

Q. Well now, did you observe -- this was the same type of card 
that Cogdell had in the envelope that the checks came out of that was 


in his possession? A. I don't know what type of envelope. 
Q. And you had known Cogdell only three months prior to that, 
is that right? A. I'd say three months, yes, sir. 


Q. Did you two work together, employed at the same place? 
A. Inever worked with Cogdell. 

Q. Well, where were you working on -- A. I wasn't working 
anyplace at the time. 

Q. When was the last time you had a regular job? A. I'd say 
about four months before this took -- taken place. 

Q. And where did you work then? A. L.P. Steuart. 

Q. How long did you work there? A. About six or seven months. 
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Q. And before you worked there, where did you work? A. Peoples 


Drug Store. 
Q. How old are you? A. Twenty-six. | 
@. You were born the 5th of January, 1936? A. Yes, sir. 
Q. Are you the same William Green, Jr. who was convicted of 
larceny on August the 27th, 1957, here in the District of Columbia? 
A. Tam. | 
Q. And are you the same William Green, Jr. who was convicted 
of false pretenses here in the District of Columbia on seg cig 6, 1959? 


| 


A. No, sir, Iam not. 

Q. Pardon me? A. No, sir, I don't remember whether -- 

Q. You don't know whether you were the same one? A. Not for 
false pretenses. | 

Q. Do you know a Frances Wall and an Officer T.R. Russell? 
A. No, sir. 

Q. T.R. Russell of Number 9 Precinct? A. Idon't remember. 

Q. You don't remember him? A. No. 

Q. Are you the same William Green, Jr. who was pre on 
the 23rd of December 1959 of unlawful entry? A. Yes, sir, I ia the 
same one. 

Q. Now, in December of this -- date December 23, 1958, did 
you know Cogdell around ‘about that time? A. No, sir, I don't ‘think 
I did, no, sir. No, sir, I didn't know him at that time. 

Q. You didn't know him on December the 23rd, 1959? | A. No, 
sir, I didn't. 

Q. What about '60? Did you know him December 1960 ? A. All 
I knew him, as I say, probably three months. 

Q. Well, did you see Mrs. Cogdell when she came out z the 
store after she went to the store that day? A. No, sir, I didn't. 

MR. BLACKWELL: Thank you, I have no further questions. 
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REDIRECT EXAMINATION 
BY MR. O'HARA: 

Q. At the time that you were convicted of Larceny, what kind 
of larceny was that? A. Petit Larceny. 

Q. What kind of sentence did you receive? A. Sixty days, I think. 

Q. How much? A. Sixty days, I think. 

Q. At the time that you were convicted of unlawful entry, what 
kind of a sentence did you receive? A. Six months. 

Q. What kind of crimes are those? A. Misdemeanors. 

Q. Do you ow a pair of gloves? A. No, sir. 

Q. Did you have a pair of gloves on on March 4th, 1961? A. No, 
sir, I didn’t. 

Q. At any time during that day? A. No, sir. 

MR. O'HARA: Thank you. 

THE COURT: Counsel come to the bench a minute, will you 
please? Bring that Exhibit 2-a or -b with you, Mr. Blackwell. 

AT THE BENCH: 

THE COURT: Now, you asked the defendant if Exhibit 2-b was 
the one that was found on the desk in front of him and it was my re- 
collection that the officer testified it was Exhibit 3, the blank one. 

MR. BLACKWELL: Was the blank one, Your Honor, well that 
one must be blank also, isn't it? 

THE COURT: No itisn’t. That was in the envelope. 

MR. BLACKWELL: Oh, this is the blank one; I'm sorry. I'll 
ask him over. I'm sorry, Your Honor. 

THE COURT: Let’s try and straighten that out because I think 

you asked him about the wrong one. It could make quite a 


difference. 
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IN OPEN COURT: 

RECROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, Mr. Defendant, I asked you about a 2-b Exhibit which 

was not the correct one. Iam referring to Government Exhibit Number 3 
which the officer referred to as a blank card. Is that -- did you see that 
there that day? A. The officer had a card. I couldn't say it was this 


| 


one or not. You know, he had a card similar to this one here’ but I 
couldn't say whether it was that one or not. | 

Q. Do you know what this is? A. No, through hearing it, the 
officer's statement what it was. 

Q. Keep your voice up, please. A. I said you know, through 
listening, I know what it is now. 

Q. Now you, your lawyer asked you how much time yu received 
when you were convicted of Petit Larceny on August the 27th, 1957. 
I believe your answer was 60 days, was it not? A. That was my answer, 
yes, sir. 

Q. Well, isn't it a fact that you received one year ? A. Yes, it's 
been quite a while. I disremember; it could have been a year. 


Q. Now, I again invite your attention to February 6, 19 59, refresh 


your recollection concerning false pretenses; where you convicted of 
false pretenses that day? A. 19-what, sir? I don’t understand you. 


Q. February 6, 1959, false pretenses. A. I -- no, sir, I don't 
| 
| 
MR. BLACKWELL: Very well, no further questions, Your Honor. 
FURTHER REDIRECT EXAMINATION 
BY MR. O'HARA: 


Q. Did you notice when the officer had Exhibit 3 in his hand 


recall being convicted of false pretenses. 


at the precinct whether there was any writing on the card or not ? 

A. I didn't notice, sir. 
MR. O'HARA: That's all. 

THE COURT: You may step down. 

(The witness stepped down.) 
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THE COURT: Does the defendant rest? 

MR. O'HARA: Yes, Your Honor. 

THE COURT: Any rebuttal? 

MR. BLACKWELL: Yes. Your Honor, Detective Crockett. 

Whereupon, 

LESTER N. CROCKETT 

was recalled as a witness by the Government for the purpose 
of Rebuttal and, having been previously sworn by the deputy clerk, re- 
sumed the stand, was examined and testified as follows: 

DIRECT EXAMINATION - (Recalled) 
BY MR. BLACKWELL: 

Q. Detective Crockett, you have been sworn. You are still under 
oath. You were in court when you heard the defendant testify that when 
you asked him what he was doing, when he was leaning forward, he told 
you he was reading the newspaper and started saying something about 
the African situation. 


Did he discuss the African situation with you? A. No, sir, he 
did not. 

Q. Did he say anything about the African situation? A. No, sir, 
I don’t recall it. 


Q. Now, did he sit in the center of the seat, the left, or the right 
of the back seat? A. The defendant sat on the right side against the 
door -- well there’s not a door there but next to the window. 

Q. Would you, in the course of your duties as an officer, and 
taking a prisoner in, permit him to sit behind you? A. Not directly 
behind me, no, sir. 

Q. Now, were there three other officers in this room who were 
close to the defendant at the time you had him? 

THE COURT: He didn't testify three officers. 

MR. BLACKWELL: Very well, Your Honor, I withdraw that 
question. I have no further questions of this officer, Your Honor. 

MR. O'HARA: May I be indulged a moment, Your Honor? 

THE COURT: All right. 

(There was a short pause.) 
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CROSS EXAMINATION - (Recalled) 
BY MR. O'HARA: 
Q. Officer, did you search the defendants, the two suspects, be- 
fore you put them in the car? 
MR. BLACKWELL: He so testified, Your Honor, sade is not 
proper cross examination. | 
THE WITNESS: Yes, sir. 
THE COURT: Well, it isn't. Are you oe Ten between 
search and patting down ? 
MR. O'HARA: No, Your Honor. 
THE COURT: I believe there is a difference, isn't there, Officer? 
THE WITNESS: Yes, sir. 
MR. O'HARA: For the sake of a layman, Your Honor: 
BY MR. O'HARA: 
Q. Did you pat the suspect down at the time? A. I patted Cogdell. 
Green was dressed -- had a leather jacket on if I recall, and I patted 
his hip pocket. I frisked his hip pocket, that is, not entered the pocket, 
or searching him, just patted it and I specifically asked Green, 


did he have any hardware on him and he said no, and I said, vem you 
get in the back seat." 


Q. By hardware, meaning? A. Meaning a knife or gun. 
Q. But you did pat him down? A. Yes. | 


MR. O'HARA: Thank you, Officer. 
THE COURT: You may step down. 
(The witness stepped down.) 
THE COURT: Now, is that all? 
. BLACKWELL: That is the Government's case, Your Honor. 
THE COURT: Any surrebuttal? 
MR. O'HARA: No, Your Honor. 
THE COURT: All right, I think we are too late to go to the jury 
today so I will excuse the jury till 10:00 o'clock Monday morning; and you 


gentlemen can argue the case then and we'tkgive the case to the jury. 
Ten o'clock Monday morning. 
(Thereupon, at 3:35 p.m., proceedings in the aforecaptioned cause 
were adjourned until the following Monday at 10:00 a.m.) | 


Washington, D.C. 
Monday, June 26, 1961 

CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. BLACKWELL: May it please the Court, ladies and gentlemen 
of the jury: I stood before you on Thursday afternoon and informed you 
what the Government expected to prove in this case, The United States 
versus William Green, and now I come before you ladies and gentlemen 
and look you in the eyes and tell you that the Government, that is, we 
contend that the Government has proved everything it set out to prove. 
We told you what we would prove in the way of this defendant being 
arrested in the eleven hundred block of F Street on March the 4th and 
what happened on his way to the precinct, and what happened after he 
arrived at the precinct. 

In this case we first called as a witness Mrs. Weiss, and you 
saw Mrs. Weiss take the stand to testify that she -- that it was customary 
for her to receive a Social Security check on the 3d or around about the 
3d of the month of each and every month of the year. She testified as 
to the address, and she testified that she did not, while living at 1404 
Tuckerman Street, Northwest, here in the District of Columbia, receive 
her March check. 

We had another lady by the name of Mrs. Yanjanin, Mrs. Y.T. 
Yanjanin, at that time living at 6701 - 14th Street, Northwest, here in 

the District of Columbia, who testified that she did not receive 
her check as was customary. One of these checks came from Philadelphia 
and the other one came from Birmingham. They both testified their 
mail boxes had been broken into and the checks were taken. They 
testified that they did not know this defendant, William Green, and at 
no time authorized him to take their checks from the mail depository, 
which has been established was a lawful United States depository. 


So, ladies and gentlemen, that was the purpose of showing that 


a crime had been committed here in the District of Columbia. So then, 


going right on down, the next question is, who committed this crime ? 
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Did this defendant commit this crime singly or jointly acting in concert 
with someone else? The Government takes the position he did. And 
what do we have to show that he did? After he was arrested, he was 
taken on the way to the precinct. Now, mind you, he was put in the back 
of the car; instructed to get in the back of the car by Detective Crockett. 
There was a co-defendant in this case who was instructed to sit in the 
front seat. There can be no doubt but that these two were together in 
view of the fact that the defendant admits himself that he and Cogdell 
had met earlier in the day, some time approximately around 11:00 
o'clock at 14th and U Streets, Northwest, and he came downtown with 
Cogdell to the Bondsman's office and from there they went on west to 
that secion of the city to meet Cogdell's wife, and they were drrested 

together. | 

Now, Cogdell had a check in his possession which the defendant 
saw the officer take off of him or shortly questioned Cogdell about this 
check in his presence. Cogdell admitted he had a check which came 
out of a -- which was a stolen check, and that he received it off of an 
unconscious man. | 

In the meantime the officer, in driving to the station, and par- 
ticularly 5th and F Streets, when he stopped at the stop sign, he observed 
this defendant, William Green, leaning over the back of the seat, and he 
said, "What are you doing ?"’ "Oh, I'm reading my newspaper." The 
defendant tells you that he told the officer that he was reading a news- 
paper, and he then started a conversation about the situation on African 
affairs, and the situation, the international situation in Germany. The 
officer testified, he said then and there, "Well, now if anything is under 
that seat, I know who put it there. If I find anything back there, you're 
the one." So he drove on. He drove his car in front of the precinct 
over here, that is, Police Headquarters where Number 1 Precinct is 
located; took the two defendants and took them upstairs for the purpose 
of processing them, and while up there this Government's Exhibit Number 


3, which is a blank card for the purpose of identification, an application 


| 
i 
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identification card, Department of Labor, United States Employment 

Service, that blank -- he found that right in front of the defendant 
Green on that table. Now, mind you, the check which had been taken 
from Cogdell had a similar one, the only thing in the Cogdell check, 
which is Government’s Exhibit Number 4, it had been filled out, the 
name of Mrs. Weiss filled out in full, and that was in his possession. 

THE COURT: Wait a minute. 

MR. BLACKWELL: I'm sorry -- found the Teicher check -- 
I'm sorry, Your Honor -- found the Teicher check in the possession of 
Cogdell. He then, as soon as he could -- he left these men sitting there 
with instructions of the fellow officers to watch them, and went back out 
to the car and it was there that he found Government's Exhibits Number 
1 and 2, the Weiss check and the Yanjanin check under the seat, the back 
seat of this automobile directly in the place where he had seen this de- 
fendant during the course of the trip to the police station, and in this he 
also found in the Yanjanin check, he found a similar card, which is 
Government's Exhibit Number 2-B as the blank one which was found in 


front of William Green in the office; and he also found in this envelope, 


in Government's Exhibit Number 2, which was in an envelope marked 
Government's Exhibit 2-A, he found Government's Exhibit Number 4, 
which is a card made out to Ella Weiss, 1404 Tuckerman Street, North- 
west, the same type of card, ladies and gentlemen, in this envelope. 
He had two checks, the Yanjanin check and the Weiss check out there. 

Now, why, as he explained to you why he had possession of this 
blank card there on the desk. Now, something has been said -- in fact, 
he denies it, no. But we take the position, Your Honor, and ladies and 
gentlemen, and we feel that the evidence will justify that he's ready to 
get rid of anything connected with this. He got rid of the two checks in 
the car. Now, suddenly he finds this card, and he said let me destroy 
the last bit of evidence in this case and get rid of it as quickly and 


easily as I can. 


| 
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Now, they are going to say -- defense counsel is probably going 


to try to put it on Cogdell, but I say to you now, ladies and gentlemen, 
anticipating what the defense counsel is going to say, if Cogdell got rid 
of two checks in the car, why didn't he get rid of the other check? Why 
didn't he get rid of all of them. I'm pretty sure that he had them all 
together, ladies and gentlemen. Cogdell had his share of the loot and 
Green had his share of the loot. | 

Now, we have two types of evidence in any case -- we may have 
two types. There are two legitimate types of evidence -- direct evidence 
and circumstantial evidence. Direct evidence is something you see or 
hear, or you have some definite direct testimony as to what happened; 
on the other hand you can have circumstantial evidence, and His Honor 
will tell you that circumstantial evidence and direct evidence may carry 

the same weight. At times even circumstantial evidence may be 
more convincing thandirect evidence. The classic example we frequently 
use in trying these cases is the rabbit trackcase. If you walk out and 
see rabbit tracks in the snow, you know that a rabbit has been here even 
if it is here in the District of Columbia, but if somebody had told you 
that a rabbit had been there, you may doubt it very much. It would be 
very difficult for you to believe that somebody would tell you, say back 
in the winter time, that they saw a rabbit here around the Federal Court 
House here in the District of Columbia, and you won't believe it, but if 
you come in here one of these mornings after a heavy snow, and the 
snow stopped, and you see rabbit tracks all around this building, you 
would be convinced that a rabbit had been here. That's a classic example 
of circumstantial evidence, and it's very effective, and that's what we 
have here. | 

Now this aspect of circumstantial evidence that this man had 
these checks in his possession, there is a principle of law, and His Honor 
will instruct you on that, about possession of recently stolen property, 
which raises a presumption, that is, recent possession -- I mean, exclusive 
possession of recently stolen property without an adequate explanation 
raises a presumption of guilt, but His Honor will give you the exact 
definition of it. | 


46 


So now, ladies and gentlemen, this man, we take the position, 
had possession of these checks and they were recently stolen, we've 
established that. So we certainly have the defendant on counts six and 
nine, which charges him with the possession of these checks, and now we 
go a step further and we take the position that we also, we'll be justified 
in concluding that as far as four and eight are concerned, that he did 
abstract these letters from this authorized depository of mail matter 
from the addresses in question. 

Ladies and gentlemen, it’s a very simple case -- 

THE COURT: Excuse me, did you have some objection ? 

MR. O'HARA: I believe the eighth count has been dismissed, 
Your Honor. 

MR. BLACKWELL: I mean nine, Your Honor. That's the -- 
the possession count is nine. 

THE COURT: All right. 

MR. BLACKWELL: And his Honor will explain to you, there 
are only four counts; two possession counts, one of each check, and the 
taking from an authorized depository in each check, and you will have 
these counts four, six, seven and nine to take to the jury room. Those 
are the correct counts. 

Now, ladies and gentlemen, I say it's a very simple case to 
decide in that the facts are so simple. But it is nota simple case. It's 
important to this defendant, because this is his day in court, and we 

want him to have a fair trial commensurate with the American 
system of criminal jurisprudence, but another party also is concerned, 
ladies and gentlemen; the public is concerned, the Government is con- 


cerned. You saw that elderly lady, Mrs. Weiss, come here. You saw 


her on the stand. She didn’t authorize this man or anyone else to take 


her check, nor did Mrs. Yanjanin, but the checks were taken, and I 
submit, ladies and gentlemen, without any prolonged argument that the 
evidence in this case, circumstantial and direct, is convincing and per- 
suasive to justify your return to the jury room and returning a speedy 


verdict of guilty as indicted on all four counts. I thank you. 


* * * * * 
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REBUTTAL ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. BLACKWELL: May it please the Court and ladies and 
gentlemen of the jury: I'm sure after having been down here for a 
month's tenure of jury duty that you're not going to be frightened away 
by this reasonable doubt. We are not concerned about this little upstart 
who went back to school and didn't understand the American jury system 
which Mr. O'Hara has told you about, because we are pleased with our 
American jury system which came in with the formation of our Federal 
Constitution in 1787, and therefore has been in existence now for some 
one hundred and seventy years, and I'm sure that you have read and 
well know that all countries which have come into existence since that 
time, at least in the last hundred years with any form of democracy have 

seen fit to pattern their form of government after ours if they 
want to be a democracy because it has been so effective in a real 
democracy in which the majority of the people of the world igs desire 
to live under, whether they live under it or not. 

So ladies and gentlemen, don't be too concerned about that. We 
want you to do your duty as you have sworn that you will do it, and we 


know you are not going to be frightened away because of what Mr. O'Hara 
said. | 


Now, he tells you at the outset that Cogdell is of no concern here 
today, and yet in the next breath he tells you that -- he refers to Cogdell 
as the friend of this defendant, the defendant's friend. Oh, yes, they 
are friends, and it's logical to infer that they were partners in crime, 
and you can't separate Cogdell from Green when Cogdell was in the 
presence of Green and Green admits he was his friend and had been 
together starting out to see Cogdell's bondsman and Cogdell had a 
check in his possession which his friend Green heard him say he had 
gotten off an unconscious man. Do you think Cogdell has clean hands, 
ladies and gentlemen, receiving a check that has been stolen, and his 
explanation for possession of it, he received it from the body, from the 


pockets of an unconscious man? 
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So now, ladies and gentlemen, this man, we take the position, 
had possession of these checks and they were recently stolen, we've 
established that. So we certainly have the defendant on counts six and 
nine, which charges him with the possession of these checks, and now we 
go a step further and we take the position that we also, we'll be justified 
in concluding that as far as four and eight are concerned, that he did 
abstract these letters from this authorized depository of mail matter 
from the addresses in question. 

Ladies and gentlemen, it's a very simple case -- 

THE COURT: Excuse me, did you have some objection ? 

MR. O'HARA: I believe the eighth count has been dismissed, 
Your Honor. 

MR. BLACKWELL: I mean nine, Your Honor. That's the -- 
the possession count is nine. 

THE COURT: All right. 

MR. BLACKWELL: And his Honor will explain to you, there 
are only four counts; two possession counts, one of each check, and the 
taking from an authorized depository in each check, and you will have 
these counts four, six, seven and nine to take to the jury room. Those 
are the correct counts. 

Now, ladies and gentlemen, I say it's a very simple case to 
decide in that the facts are so simple. But it is nota simple case. It's 
important to this defendant, because this is his day in court, and we 

want him to have a fair trial commensurate with the American 
system of criminal jurisprudence, but another party also is concerned, 
ladies and gentlemen; the public is concerned, the Government is con- 
cerned. You saw that elderly lady, Mrs. Weiss, come here. You saw 
her on the stand.’ She didn't authorize this man or anyone else to take 
her check, nor did Mrs. Yanjanin, but the checks were taken, and I 
submit, ladies and gentlemen, without any prolonged argument that the 
evidence in this case, circumstantial and direct, is convincing and per- 
suasive to justify your return to the jury room and returning a speedy 


verdict of guilty 'as indicted on all four counts. I thank you. 


* x * * * 
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REBUTTAL ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. BLACKWELL: May it please the Court and ladies and 
gentlemen of the jury: I'm sure after having been down here for a 
month's tenure of jury duty that you're not going to be frightened away 
by this reasonable doubt. We are not concerned about this little upstart 
who went back to school and didn't understand the American jury system 
which Mr. O'Hara has told you about, because we are pleased with our 
American jury system which came in with the formation of our Federal 
Constitution in 1787, and therefore has been in existence now for some 
one hundred and seventy years, and I'm sure that you have read and 
well know that all countries which have come into existence since that 
time, at least in the last hundred years with any form of demderacy have 

seen fit to pattern their form of government after ours if they 
want to be a democracy because it has been so effective ina real 
democracy in which the majority of the people of the world today desire 
to live under, whether they live under it or not. | 

So ladies and gentlemen, don't be too concerned about that. We 
want you to do your duty as you have sworn that you will do it, and we 


know you are not going to be frightened away because of what ‘Mr. O'Hara 
| 
said. | 


Now, he tells you at the outset that Cogdell is of no concern here 
today, and yet in the next breath he tells you that -- he refers to Cogdell 
as the friend of this defendant, the defendant's friend. Oh, yes, they 
are friends, and it's logical to infer that they were partners in crime, 
and you can't separate Cogdell from Green when Cogdell was in the 
presence of Green and Green admits he was his friend and had been 
together starting out to see Cogdell's bondsman and Cogdell had a 
check in his possession which his friend Green heard him say he had 
gotten off an unconscious man. Do you think Cogdell has clean hands, 
ladies and gentlemen, receiving a check that has been stolen, and his 
explanation for possession of it, he received it from the body, from the 
pockets of an unconscious man? 


Ladies and gentlemen, I'm sure you are going to consider from 
the logical inferences in this case whether these two men are partners 

in crime, Green and Cogdell. 

Now, ladies and gentlemen, the defense counsel would have you 
believe that if he was going to dispose of this illegal contraband property 
that he wouldn't have done it in the form in which he did; he would have 
put it under the car while the car was in motion, and having once put 
it under the car seat there at 5th and F, and the officer, if the officer 
is telling the truth, and of course the defense counsel's primary move 
in this case is to make Detective Crockett one of the biggest perjurers 
to ever take that stand. 

MR. O'HARA: I didn't make such a statement, Your Honor. 

THE COURT: No, he didn't. He said if anything he was mistaken. 

MR. BLACKWELL: I said his motive is to infer that he is. 

THE COURT: No, I don't think so. 

MR. BLACKWELL: I don’t know, but anyway I think the defense 


counsel is trying to say Detective Crockett is not telling the truth because 
if he now concedes that Detective Crockett is telling the truth, then his 
defendant is guilty. Now, he can’t blow hot and cold. He's got to be 


either fish or fowl in this case. 

Now, detective -- he says that Detective Crockett has said that 
to his defendant, then the defendant would have retrieved this evidence 
from under the seat. Ladies and gentlemen, don't lose sight of the 

fact that this happened at 5th and F Streets, Northwest, here in 
the District of Columbia, which is two blocks before you get to Indiana 
Avenue over here, ladies and gentlemen, and don't you suppose this 
man, if he’s a thief, would have had enough sense to realize that Officer 
Crockett, a keen officer, would have his eye to see if he went back to 
get that out? Oh, no, he sat back in that back seat. He straightened up 
then. I don't say'he was going to fly right, but he straightened up in 
that seat, ladies and gentlemen, and he didn't have nerve enough to 
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reach back over there and get those checks, and further when he got 
inside he had sense enough, whether you would have done it or not -- 
the human mind operates differently -- he was trying to get rid of 
Government's Exhibit Number 2, and defense counsel wants to know 
whether it was a blank; the others were made out. If you're inbusiness, 
ladies and gentlemen, you don't go with limited equipment, you're 
equipped to do business, ladies and gentlemen; that's the sole it was 
blank. He was equipped, ladies and gentlemen. 

Now, this about the fingerprints; oh but he saved that jon the 
last. He got back -- Mr. O'Hara really did come back about these finger - 
prints, but from your common sense, ladies and gentlemen, you know 
from your own common sense that fingerprints are not always available 
on all objects, and there's not any testimony in this case that they tried 

to get any fingerprints, and it is reasonable to assume that 
Detective Crockett thought under the circumstances that it would be use- 
less to try to get any fingerprints, and therefore they didn't get any 
fingerprints. But the mere fact that they didn't get any fingerprints, 
ladies and gentlemen, don't you be led to believe that they were out to 
frame this defendant, thought they might not find his fingerprints. Oh, 
he wants to put everything on Cogdell, the good friend of his client. 
Ladies and gentlemen, I'll tell you from the evidence they are nothing 
but partners in crime. 

Now, the detective didn't say if there's anything on that floor. 
He said if there's anything back there. That's a correction I wish to 
make, and according to my recollection of the evidence, but ladies and 
gentlemen, it is your recollection that will count. Don't take my state- 
ment as to what was said here; it's up to you, ladies and gentlemen, to 
determine what was said there at that time. | 


Now, ladies and gentlemen, I'm not going to argue this case any 


further. I don't feel that it is necessary. I tell you ladies and gentlemen 
don't you be frightened away this last week of your tenure of jury duty 
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about this reasonable doubt and all of that. You've been calling a spade 
a spade, and continue to call a spade a spade. Live up to your oath and 

try this case according to the evidence, and don't be worried 
about if this type of evidence can convict this man today that you'll be 
convicted tomorrow. I'm sure that you are not going to be worried 
about that. That problem will not arise, ladies and gentlemen, under 
the circumstances which it has arisen in this case, and as far as Mr. 
O*Hara being convicted on this charge, I have confidence in Mr. O'Hara; 
he can take care of himself. I agree with Mr. O'Hara, that you were in 
law school, and I went to law school, albeit many years before, but they 
taught the same principles at that time. It is better to let ten men or 
twenty men, ten or twenty innocent men, guilty men, go free rather to 
convict an innocent man. I subscribe to that theory, ladies and gentlemen, 
but just because I subscribe to that theory and the American Bar sub- 
scribes to that theory, that doesn’t mean that you're going to require 
that in every criminal case in order to catch a thief you've got to have 
a camera right there when he breaks this mailbox or this depository, 
mail depository; you've got to have it, every time you go into action 


you've got to have a camera so you can be convinced beyond a reasonable 


doubt. That's not true under our system of criminal jurisprudence, 
and we don’t have to apologize for our system of criminal jurisprudence, 
because it just doesn't require that, and you take it from His Honor what 
constitutes a reasonable doubt, but I will tell you by way of saying that 
certainly in order to prove that someone is guilty, and guilty 
beyond a reasonable doubt, it doesn’t mean that he must be proved guilty 
to a mathematical and absolute or a scientific certainty, but what con- 
stitutes a reasonable doubt, take it from His Honor, and then retire to 
that jury room, and as intelligent ladies and gentlemen of this jury, 
after you take into consideration what His Honor will tell you, that you 
may draw certain logical inferences from certain evidence, and after 
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making certain deductions you feel this man is guilty, that the Govern- 
ment has proved him guilty beyond a reasonable doubt, in the Ineaning 
of reasonable doubt, then you return a verdict of guilty as indicted on 
these four counts without any hesitancy. | 

I thank you. 

MR. O'HARA: For the record, Your Honor, the blank card was 
referred to as Exhibit Number 2. It is Exhibit Number 3. 

THE COURT: All right. Well, the jury may have the exhibits 
in the jury room. They can work them out. 

THE COURT'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, as you know 
this case has now reached the point where it becomes my duty to charge 
you on the law of the case, which charge you are required to sony in 
exercising your duty to pass on the facts of the case. 

Now, you have been here almost a month and many of the general 
principles which I will outline to you apply to all criminal cases, and 
you will have heard them before. However, it is required that I repeat 
them to you in each case, and they are tremendously important, and 
although you may have heard them before, I ask you to pay close attention 
to them. | 

I will discuss briefly the duties of the participants in this trial, 
what each of them does. Counsel for the Government, counsel for the 
defendant, each made opening statements to you as to what they expected 
to prove. I tell you, and you know, that these statements of counsel for 
the Government and counsel for the defendant as to what they expect to 
prove do not constitute evidence in the case. At the close of the case 
both counsel made what we refer to as summations to the jury. They 
did not undertake to discuss all of the evidence in the case, but they 
did discuss the evidence that constituted their recollection of that part 
of the evidence which they thought you should give special consideration 


to. If your recollection of the evidence disagrees with their recollection, 


your recollection is controlling as you are the sole judges of the issues 


of fact. 
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As to the function of the Court, it is my duty to conduct the 
trial in an orderly manner, to rule upon questions of law during the 
course of the trial, and finally to charge you with respect to the law 

which will control you in the determination of the issues of 
fact which you have to decide. 

You are not to draw any inferences, nor are you to be influenced 
with respect to the guilt or innocence of the defendant by any ruling of 
this Court during’ the course of the trial. There is nothing that the 
Court has said during the course of the trial or that will be said during 
this charge which should carry with it any suggestion as to how the 
Court feels this case should be decided, because you being the sole 
judges of the issues of fact in the case, for me to suggest how you 
should decide the case would constitute an unwarranted assumption of 
your prerogatives in the case. As I said, you are the sole judges of 
the issues of fact which you must decide in this case. You must base 
your judgment upon the evidence which you have heard from the witness 
stand, the exhibits which have been received in evidence, and the stipu- 
lations made between counsel during the course of the trial, and the 
inferences which are reasonably deducible from that evidence, that is, 
the testimony, the exhibits and the stipulations. 

Now, the defendant is before you charged in a four-count indict- 
ment with theft of letters from an authorized mail depository and the 
unlawful possession of stolen U.S. Treasurer's check. A little later 
on I will read the indictment to you, but I wish to say and emphasize at 
this point that the fact of his indictment raises no inference of guilt. 
The indictment is the method whereby the defendant is brought to trial 

and by which he is informed of the charges made against him. 
It is not evidence in the case. 

Now every defendant in a criminal case is presumed to be 
innocent, and this presumption of innocence attaches to a defendant 


throughout the trial. The burden is on the Government to prove the 


defendant guilty beyond a reasonable doubt and if the Government fails 


to sustain this burden, then you must find the defendant not guilty. 
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You may well ask what is meant by the phrase "a reasonable 
doubt." It does not mean any doubt whatsoever. Proof beyond a reason- 
able doubt is proof to a moral certainty, and not necessarily proof toa 
mathematical certainty. A reasonable doubt is one which is reasonable 
in view of all of the evidence, therefore, if after impartial comparison 
and consideration of all of the evidence : you can candidly say that you 
are not satisfied with the guilt of the defendant, then you have’ a reason- 
able doubt, but if after such impartial comparison and consideration 
of all of the evidence, and giving due consideration to the presumption 
of innocence which attaches to the defendant, you can truthfully say that 
you have an abiding conviction of the defendant's guilt such as you 
would be willing to act upon in the more weighty and important matters 
relating to your personal affairs, then you have a reasonable doubt. 
A reasonable doubt may arise not only from the evidence produced at 
the trial, but also from the lack of evidence. The law does not impose 
101 upon a defendant the duty of producing any evidence. The burden 
is always upon the prosecution to prove the accused guilty beyond a 
reasonable doubt of every essential element of the crime charged, and 
the defendant has a right to rely upon the failure of the prosecution to 
establish the case beyond a reasonable doubt. | 
Now in determining whether the Government has established 
the charges against the defendant beyond a reasonable doubt, you will 
consider and weigh the testimony of all the witnesses who have testified 
before you, and all the circumstances concerning which testimony had 
been introduced. You are the sole judges of the credibility of witnesses; 
in other words, you and you alone are to determine whether to believe 
any witness and the extent to which any witness should be credited. In 
case there is any conflict in the testimony, it is your functi on to resolve 
the conflict and to determine where the truth lies. In reaching a con- 
clusion as to the credibility of any witness and in weighing the testimony 
of any witness, you may consider any matter that may have a bearing 


on the subject; for instance, you may consider the demeanor and the 
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behavior of the witness on the witness stand, the witness’ manner of 
testifying. whether the wimess impresses you as a truth-telling individual, 
whether the witness impresses you as having an accurate memory and 

recollection, whether the witness has any motive for not telling 
the truth, whether the witness had full opportunity to observe the matters 
concerning which the wimess has testified, and whether the witness has 
any interest in the outcome of this case. If you find that any witness 
wilfully testified falsely as to any material fact concerning which the 
witness could not reasonably have been mistaken, you are then at liberty, 


if you deem it wise to do so, to disregard the entire testimony of such 


witness or any part of the testimony of such witness. 

Now the fact that the defendant has a criminal record has no 
bearing on the question of guilt or innocence of the charges on which he 
is being tried. The law admits the criminal record as to any person 
who takes the witness stand solely for the purpose of assisting the jury 
in determining whether or not to believe the witness. Any fact that may 
tend to show that a witness may not be a truth-telling individual is ad- 
missible in respect to such witness, whether the witness is the defendant 
or anyone else; consequently, you may consider the defendant's criminal 
record, not as bearing on the question of guilt or innocence of the charges 
made here, but because the defendant's guilt must be established by 
evidence irrespective of what his past may be, but you may consider 
his criminal record merely for the purpose and as a help in determining 
whether he was a trustworthy witness when he took the witness stand 

and whether his testimony should be believed. 

In cowmt four the defendant is charged with a violation of 18 U.S. 
Code, Section 1708, the taking of mail, or stealing of mail from an 
authorized depository. Count four reads that on or about March 3d, 1961, 
within the District of Columbia, William Green did steal, take and 
abstract from an authorized depository for mail matter in the premises 
1404 Tuckerman Street, Northwest, a letter addressed to Ella Weiss, 
1404 Tuckerman Street, Northwest, Washington, D.C. 


104 
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Count seven charges the same offense under the same statute, 


that on or about March 3d, 1961, within the District of Columbia, William 

Green did steal, take and abstract from an authorized depository for 

mail matter in premises 6701 - 14th Street, Northwest, a letter addressed 

to Yolanda T. Yanjanin, for Eli C. Yanjanin, 6701 - 14th Street, Northwest. 
Now the provision of law dealing with stealing of mail from an 

authorized depository reads: ‘Whoever steals, takes or abstracts, or 

by fraud or deception obtains, or attempts so to obtain from or out of 

any mail, post office, or station thereof, letter box, mail recepticle, or 

or from 


if 
a letter or mail carrier any letter, postal card, package, bag or mail, 


any mail route or other authorized depository for mail matter 


or abstracts or removes from any letter, package, bag or mail any 
article or thing contained therein, or secretes, embezzles or 
destroys any such letter, postal card, package, bag or mail, or any 
article or thing therein, shall be punished as provided by law." 
Now in order for you to find the defendant guilty under counts 
four and seven, you must find the Government has proved beyond a 
reasonable doubt the following elements: that the defendant stole, took 


or abstracted from an authorized depository for mail matter, a letter 
or mail matter which was not addressed to him and which was not his 
property and that he had no authority from the addressee or owner of 
the property to take or abstract the same from the authorized mail 
depository. | 

In connection with this count you are instructed that if you find 
the defendant had in his possession any letter or mail matter, or the 
contents of any letter or mail matter, which had recently been stolen, 
taken or abstracted from an authorized mail depository, and such 
possession has not been explained to your satisfaction, then you may 
infer therefrom the guilt of the defendant of the charges contained in 


counts four and seven. | 
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Now. counts six and nine charge the possession of property stolen 
from an authorized mail depository. The provision of law dealing with 
possession of matter stolen from the mail reads: "Whoever unlawfully 
has in his possession any letter, postal card, package, bag or mail, or 

any article of things contained therein which has been stolen, 
taken, embezzled or abstracted from or out of any mail, post office or 
station thereof, letter box, mail recepticle or any mail route, or other 


authorized depository for mail, or from a letter or mail carrier, knowing 


the same to have been stolen, taken, embezzled or abstracted, shall be 
punished as provided by law.” 

Now in order for you to find the defendant guilty under counts 
six and nine, you must find that the Government has proved beyond a 
reasonable doubt the following elements: one, that the defendant had in 
his possession the ‘checks and the envelope that are here involved; that 
his possession of the same was unlawful; that he knew that the checks 
or the letters or the envelopes had been theretofore stolen. If the Govern- 
ment has failed to prove any one or more of these elements, then you 
must find the defendant not guilty, but if you find that the Government 
has proved beyond a reasonable doubt all of these elements, then you 
may find the defendant guilty under counts six and nine. 

Now does counsel have anything to suggest before I close? 

MR. BLACKWELL: The Government is satisfied, Your Honor. 

MR. O'HARA: The defense is satisfied. 

THE COURT: You are directed that your verdict must be the 
considered judgment of each juror. In order to return a verdict it is 
necessary that each juror agree thereto. Your verdict must be unanimous. 
It is your duty as jurors to consult with one another and to deliberate 
with a view to reaching an agreement if you can do so without violence 
to individual judgment. Each of you must decide the case for yourself, 
but do so only after a consideration of the evidence with your fellow 
jurors. In the course of your deliberations do not hesitate to change 


an opinion when convinced it is erroneous, but do not surrender your 
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honest convictions as to the weight or effect of evidence solely because 
of the opinion of the other jurors, or for the mere purpose of returning 


a verdict. 
Now as I have told you, ladies and gentlemen, this case goes to 
you on four counts; the fourth count, the sixth count, the seventh count 
and the ninth count. You will be required to render and return a separate 
verdict as to each count; in other words, I think you know by now when 
you return you will be asked what is your verdict on the fourth count, 
what is your verdict on the sixth count, and what is your verdict on the 
seventh, and what is it on the ninth. You may have two possible verdicts 
as to each count, one not guilty or the other guilty. | 
Now at this time the Court would like to thank the alternate jurors 


for their service in the case. I know you have had explained to you by 
this time the important function that alternate jurors serve in 


this court. The Court wishes to thank you for your service. You may 
| 


return to the jury lounge, the two alternate jurors. 
(The alternate jurors left the courtroom.) 
Now, of course, ladies and gentlemen, when you get to the jury 
room, you will select a Foreman or a Forewoman to preside over your 
deliberations and to announce your verdict. Should you desire to see 
any of the exhibits which have been received in evidence, if your Foreman 
will notify the Marshal, they will be given to you. | 
You may now retire to consider your verdict. | 


(Thereupon, at 11:10 o'clock a.m. the jury retired to te jury 
room to consider its verdict.) 


[Reporter's Certificate] 


[ Filed June 26. 1961] 
DEFENDANT'S INSTRUCTION NO. I 


A reasonable doubt may arise not only from the evidence pro- 
duced at the trial, but also from a lack of evidence. The law does not 
impose upon a defendant the duty of producing any evidence. The burden 
is always upon the prosecution to prove the accused guilty beyond a 
reasonable doubt of every essential element of the crime charged, and 
a defendant has the right to rely upon the failure of the prosecution to 
establish its case beyond a reasonable doubt. 


U. S. v. Jones, Criminal No. 94-61 
U. S. v. Jones. Criminal No. 180-61 


[ Filed June 26, 1961] | 
DEFENDANT'S INSTRUCTION NO. II 


The evidence in this case is entirely circumstantial in nature. 
When considering! circumstantial evidence, unless there is substantial 
evidence of facts which exclude every other hypothesis but that of guilt; or 
where all the substantial evidence is as consistent with innocence as 
with guilt, then it is your duty to return a verdict of not guilty. It is 
not sufficient that the circumstances coincide with, account for, and 
therefore render probable the guilt of the accused; they must exclude 
every other reasonable hypothesis, except that of defendant's guilt, and, 
unless they do so beyond a reasonable doubt, you will find the defendant 
not guilty. 


Stryker v. United States, 95 F 2d 601, 604; 

Cady v. United States, 54 App. D. C. 10; 

Gargotta v. United States, 77 F. 2d, 977, 983, 984; 
Graceffo v. United States, 45 F. 2d 852, 853; 
Leslie v. United States, 43 F. 2d 288, 290. 


[ Filed June 26, 1961] 
[VERDICT] | 

On this 26th day of June, 1961, came again the parties aforesaid, 
in manner as aforesaid and the same jury as aforesaid in this cause, 
the hearing of which was respited June 23, 1961; whereupon after hearing 


arguments of counsel and the instructions of the Court, the alternate 


jurors are discharged and the said jury upon their oath say that the 
defendant is guilty on counts 4 and 7, not guilty on counts 6 and 9. 
The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District of Columbia Jail. 
By direction of 


GEORGE L. HART, JR. | 
Presiding Judge 
Present: Criminal Court # Three 


United States Attorney HARRY M. HULL, Clerk 
By Joel Blackwell By 


| 
Assistant United States Attorney Deputy Clerk 


R. Henderson | 
Official Reporter 


[ Filed June 29, 1961] | 
MOTION FOR JUDGMENT OF ACQUITTAL 
OR IN THE ALTERNATIVE MOTION FOR A NEW TRIAL 

Now comes William Green, the defendant in the above entitled 
case, and moves that the verdict of guilty returned against him by a 
jury in this Court upon the 26th day of June, 1961, be set aside and no 
judgment and sentence be imposed thereon for the following reasons: 

The Court erred in denying defendant's motion for acquittal made 
at the conclusion of all the evidence inasmuch as the Government offered 
no evidence on an essential element of counts six and nine of the indict- 


ment, that element being, possession of the checks by the defendant. 
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WHEREFORE, the defendant prays that the Court set aside the 
verdict of the jury and grant the defendant's motion for judgment of 
acquittal or in the alternative, a motion for a new trial. 

's/ William T. O'Hara 
William T. O'Hara 
Room 4830 


United States Court House 
Washington 1, D. C. 


[ Certificate Of Service] 


[ Filed July 21, 1961] 
[ORDES ce cou Dees COUNTS 
OF INDICTMEN 

On the 23rd ae =e Rae 1961, came the Attorney of the United 
States. the defendant in proper person and by his attorney, William T. 
O'Hara, Esquire; whereupon counts 5 and 8 of the indictment are dis- 
missed against the defendant William Green on the Court's own motion. 

By direction of 


GEORGE L. HART, JR. 
Presiding Judge 
Present: Criminal Court # Three 


United States Attorney HARRY M. HULL, Clerk 


By Joel Blackwell By 
Assistant United States Attorney Deputy Clerk 


George G. Davis, Jr. 
Official Reporter 


[ Filed July 21, 1961] 
CORRECTED CERTIFICATE 
On this 21st day of July, 1961, came the Attorney of the United 
States, the defendant in proper person and by his attorney, Wilbert L. 
Whitsett, Esquire; whereupon the defendant's motion for judgment of 
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acquittal or in the alternative for a new trial is heard, argued, and is 
by the Court denied; thereupon by order of the Court the entry, of the 
26th day of June, 1961, showing a verdict of guilty on counts 4 and 7 
and not guilty on counts 6 and 9 is corrected to read guilty on counts 
6 and 9 and not guilty on counts 4 and 7; whereupon the defendant is 
sentenced. | 


The defendant is remanded to the District of Columbia Jail. 


By direction of | 
GEORGE L. HART, JR. | 


———— 


Present: Presiding Judge 


United States Attorney Criminal Court # Three 
By Joel Blackwell BAREY a Sere 


Assistant United States Attorney By 


| 
George L. Davis, Jr. Deputy Clerk 
Official Reporter | 


JUDGMENT AND COMMITMENT | 


On this 21st day of July, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Wilbert L. 
Whitsett, Esquire 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation 
Section 1708, Title 18, U. S. Code as charged on counts 6 and 9 and 
the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cuase to the con- 
trary being shown or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. | 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of 
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Ten (10) months to Thirty (30) months on count 6; 

Ten (10) months to Thirty (30) months on count 9; 
said sentence on count 9 to run concurrently with the sentence imposed 
on count 6. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


‘'s/ GEORGE L. HART, JR. 
United States District Judge. 


The Court recommends commitment to: Lexington, Kentucky 
A TRUE COPY. Certified this 21st day of July, 1961. 
/s/ HARRY M. HULL, Clerk 


By /s/ Jerry K. Emrich 
Deputy Clerk 


[ Filed July 26, 1961] 
MOTION FOR RECONSIDERATION 
OF MOTION FOR JUDGMENT OF ACQUITTAL 
OR IN THE ALTERNATIVE MOTION FOR A NEW TRIAL 

Now comes William Green, the defendant in the above entitled 
case, and moves that the verdict of guilty returned against him by a 
jury in this Court upon the 26th day of June, 1961, be set aside and no 
judgment and sentence be imposed thereon for the following reasons: 

The Court erred in denying defendant's motion for acquittal made 
at the conclusion of all the evidence inasmuch as the Government offered 
no evidence on an essential element of counts six and nine of the indict- 
ment; that element being, possession of the checks by the defendant. 

WHEREFORE, the defendant prays that the Court set aside the 
verdict of the jury'and grant the defendant's motion for judgment of 
acquittal or in the alternative, a motion for a new trial. 


/s/ William T. O'Hara 
Room 4830 

United States Court House 
Washington 1, D. C. 


[ Certificate Of Service] 


[ Filed Sept 1, 1961] 
ORDER 


Upon consideration of defendant's motion for reconsideration of 
motion for judgment of acquittal or, in the alternative, motion for a 


new trial, filed July 26, 1961, the memorandum submitted in support of 


such motion and the files and record of the case, it is this 30th day of 
August, 1961, 
ORDERED, That defendant's motion for reconsideration of motion 


for judgment of acquittal be and the same is hereby denied; and it is 
further | 

ORDERED, That defendant's motion in the alternative for a new 
trial be and the same is hereby denied. | 


/s/ G. L. Hart, Jr. 
Judge 
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Attorney for Appellant 
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STATSMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal are: 

1. Whether the trial court, in a trial upon an 
indictment for possession of checks stolen from the mails, 
should have directed an acquittal on the ground that the jury 
must of necessity have had a reasonable doubt of the accused's 
guilt where, from each of the circumstances from which it was 
asked to infer possession, there were equally as strong or 
stronger inferences of someecne else's possession incon- 
sistent with the guilt of the accused. 

2. Whether the trial court's failure to instruct 
the jury on circumstantial evidence is reversible error within 
the plain error rule--an instruction having been requested, 
but no objection made to its denial--where the Government's 
case rested entirely on circumstantial evidence and where the 
prosecutor in his summation confused the jury by discussing 


presumptions of guilt as an “aspect” of circumstantial evidence. 
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The Trial Court Erred in Denying 
the Alternative Motion for a New 
Trial Because its Refusal to Give 
an Instruction on Circumstantial 
Evidence Adversely Affected The 
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BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


William Green, 
Appellant 
Vv. 


United States of America 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment and commitment 
entered by the United States District Court for the District 
of Columbia, on July 21, 1961 (filed July 24, 1961), sentencing 
appellant to imprisonment for 10 to 30 months upon conviction 
under Title 28 U.S.C.A. §1708 on two counts of an indictment 
for unlawful possession cf checks stolen from the United States 
maiis. (J.A. 4¢/). 

On June 26, 1961, the jury returned a verdict of 
guilty on the two counts cherging unlawful possession (J.A. 

0,57). On June 29, 191, appellant renewed his motion for 


judgment of acquittal or, in the alternative, for a new trial. 


(J.aA. SY). This was dented on July 21, 1961. (J.A. 97 ). 
On July 26, 1961, appellant moved for reconsider- 


ation of the motion for judgment of acquittal or, in the 
alternative, for a new trial. (J.A.62). This was denied 
on July 31, 1961 (f4led September 1, 1961). (J.A. G3). 

On July 26, 1961, appellant moved the District 
Court for leave to proceed on appeal without prepayment of 
costs. (Record). ‘The District Court denied this motion on 
July 31, 1961. (Record). 

A petition for leave to appeal without prepayment 
of costs was timely filed with this Court on August 29, 1961. 
This Court granted leave to appeal by order dated January 5, 
1961. 


The District Court had jurisdiction under section 


3231 of Title 18 of the United States Code (1958 ed.) lover 

an indictment charging an offense committed within the District 

of Columbia against the laws of the United States, to-wit, 

section 1708 of Title 18 of the United States Code (1958 ed.). 
Jurisdiction is vested in this Court by section 

1291 of Title 28 of the United States Cede (1958 ed.). 


RULES INVOLVED 


The Federal Rules of Criminal Procedure 


" 


- . erhe court on motion of a defendant 

or of its own motion shall order the entry 
of judgment of acquittal of one or more 
offenses charged in the indictment or infor- 
mation after the evidence on either side is 
ciosed if the evidence is insufficient to 
sustain a conviction of such offense or 
offenses." 


"At the close of the evidence or at 
such earlier time during the trial as the 
court reasonably directs, any varty may file 
written requests that the court instruct the 
jury on the law as set forth in the requests. 
At the same time copies of such requests shall 
be furnished to adverse parties. The court 
shall inform counsel of its proposed action 
upon the requests prior to their arguments to 
the jury, but the court shall instruct the 
jury after the arguments are completed. No 
party may assign as error any portion of the 
charge or omission therefrom unless he objects 
thereto before the jury retires to consider 
its verdict, stating distinctly the matter 
to which he objects and the grounds of his 
objection. Opportunity shall be given to 
make the objection out of the hearing of the 
jury. 


"The court may grant a new trial toa 
defendant if required in the interest of 


justice... 


Rule 52(b). 


"Plain errors or defects affecting 
substantial rights may be noticed although 
they were not brought to the attention of 
the court.” 


STATEMENT OF POINTS 


| 


1. The Trial Court erred in refusing to grant 


appellant's motion for judgment of acquittal since the cir- 
cumstantial evidence adduced by the Government must, of 
necessity, have left a reasonable doubt in the minds of a 
reasonable jury as to the appellant's guilt. | 

2. The Trial Court erred in refusing to grant 
appellant's alternative motion for a new trial since the 
Trial Court erred, within the meaning of the "plain error" 
rule, in failing to instruct the jury concerning circumstan- 
tial evidence where only circumstantial evidence was ddduced 
and where the attorney for the United States confusingly 
purported to instruct the jury on circumstantial evidence 


| 


in his closing summation. 


STATEMENT OF THE CASE 


Appellant | William Green was convicted under Title 
18, U.S.C.A. §1708 on two counts (of a six count indictment ) 
for the unlawful possession of two checks stolen from the 
United States mails, 

Police Officer Crockett arrested William Green and 
ene James Cogdell for vagrancy in the 1100 block of F Street, 
Northwest, of the District of Columbia, on March 4, 1961. 
(J.A.5 ) At the precinct station Cogdell was searched and 


on his person was found a United States Treasurer's check 


2/ 
which had been stolen from the United States mails. (J.A./I,/7) 


1/ Appellant William Green was indicted along with one 
James T, Cogdell; counts 4, 5, 6, 7, 8 and 9 applied 
to Green ang Green obtained a separate trial. Counts 
5 and 8, both alleging the uniawful removal of a check 
from a letter deposited in an authorized depository, 
were dismissed by the court. The jury returned a verdict 
of not guilty on counts 4 and 7, both of which charged 
theft of a check from the United States mails. The jury 
returned a verdict of guilty on counts 6 and 9, both 
of which charged unlawful possession of property stolen 
from the United States mails. 


Cogdell was found guilty on September 12, 1961, of the 
unlawful possession of this United States Treasurer's 
check. Cogdell's appeal is now pending before this 
Court (No. 16,696). 


After finding the one check on the person of Cogdell 
(7.4. 11,/9 +) Police Officer Crockett returned and gearched 
his (Crockett!s) private automobile in which he had trans 
ported both Cogdell and Green to the precinct station, 
(tia G8, 15 ) | 


Police Officer Crockett found two other stolen 
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United States Treasurer‘s checks, each in a separate envelcpe 
and each with a white identification card, partially filled 

| 
out in handwriting, both located under the front seat of the 


car on the right side, where Cogdell had been sitting, (J.A. 
7, 8,2, 12/9, 15, 18, 26 ) | 

It was for the unlawful possession of the checks 
found in the police officer's car that Green was convicted. 

The Government's witness admitted that these checks 
were not found in Green's possession (J.A. 20 ), and 
that he did not see Green place the checks under the front 
seat (J.a. /7,/2/7) | 

The Government's testimony, on the basis of | which 
the jury was asked to infer Green's possession of these 
checks, was as follows. 


The checks were found in the police officer's 


| 
car, beneath the right side of the front seat. (J.A.7$ 26 ) 


The front seat was approximately 2 1/2 feet in depth and the 
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checks were found 2 inches from the back of the front seat. 
(J.A. 2G ) It was beth possible and "practical" for the 
checks to have been put there by a person seated on the front 
seat as well as by a’person seated on the back seat. (JA. RZ 
28 ) James Cogdell| during the trip to the precinct station, 
was seated on the right side of the frent seat while William 
Green was seated on the right side of the back seat. (7.4.5, 
15, 18,40) 

Police Officer Creckett testified that during the 
trip to the precinct station he saw both Cogdell and Green 
bending over. (2.4.4/7%29 There were two periods during 
whicn Cogdell and Green were seated in the car without the 
police officer, the first being when the officer put Cogdell 
and Green in the cer and walked around it to the driver's 
seat, (J.A. IS ) and the second being at the precinct station 
when he got out of his car on the left and walked around to 
let Cogdell and Green out. (J.A.2)/) 

Enclosed in each envelope with the stolen checks 
was a white printed identification card, partially filled 
out in handwriting. (J.A./3 ) 

At the precinct station, both Cogdell and Green 


were taken to a large examination room in which several other 


versons, including other police officers, were present. 


(J.A. /0 ) Officer Crockett seated Green on a chair near a 


desk at one end of the room while he examined and searched 
Cogdell a short distance eway. (J.A./01/) After finding the 
stolen check on the person of Cogdell, Crockett returned to 
Green and found on the desk a white printed identification 
card, with no handwriting cn it. (J.A.G,/%) This card was 
similar to the partially filled-out ones enclosed with the 
checks later found in the peice officer's car. Officer 
Creckett did not see Green put thecard there. | 
No fingerprint evidence was presented to show that 


Green had ever had possession of the stolen checks nor was 


there any evidence presented to show that the handwriting 
of the partially filled-out identification cards found with 
the checks was that of William Green. 

At the close of ail the evidence, counsel for Green 
moved for a judgment of acquittal, which was denied. (J.8, 5264; Sopp, 
RecoR> ) Trial counsel for Green then submitted in writing 
two requests for instructions. (J.A. S8 ) One, dealing with 
the burden of proof, was granted. The other, explaining to 
the jury the proper use of circumstantial evidence, was denied. 
(J.A.58-Recoe) The judge instructed the jury on the elenents 
of the offenses charged, on the Government's burden of proof, 
on the definition of reasonable doubt, and on the presumption 


of innocence, but gave no instruction on the jury's use of 


circumstantial evidence. (See J.A. 5S! through $7) Trial 


-8- 


counsel for Green, appointed by the District Court, did not 
object to the denial of his requested instruction nor to the 
failure of the Court to give any instruction on circumstantial 
evidence. 

The prosecutor, in his summation to the jury, did 
purport to discuss the jury's use of circumstantial evidence. 
(3.4.45) Presenting the classic example of the "rabbit 
tracks in the snow", the prosecutor asserted that the circums- 
tantial evidence in this case was of the same kind (1.e., that 
only one inference--that of defendant's guilt--was possible). 
Immediately following this statement, the prosecutor presented, 
as another "aspect of circumstantial evidence", the presumption 
of guilt which, he asserted, arises from the exclusive possess- 


ion of recently stolen property without an adequate explanation. 


(s.a. & ) No objection wes made to the prosecutor's remarks. 


The jury on June 26, 1961, returned a verdict of 
guilty on each of the two counts of unlawful possession of 
property stolen from the United States mails. (J.A.Go-¢)) 
It returned a verdict of not guilty on the two remaining 
counts alleging theft of property from the United States 
mails. (J.A.40-6f 


SUMMARY OF ARGUMENT 


is | 
The trial court erred in denying Green's motion 


for judgment of acquittal. Applying to the evidence in 

this case the rule laid down in Curley v. United weet aa: 

81 U.S. App. D. C. 389, 160 F.2d 229 (1947), it is clear 

that a reasonable jury must of necessity have had a reasonable 
doubt of Green's guilt because from each of the circumstances 
from which the jury was asked to infer guilt, as well as 
from the evidence as a whole, there arose equally strong 

or stronger inferences inconsistent with guilt. The covern- 
ment's own evidence showed that it was equally as probable, 
and in certain respects more probable, that Cogdell, rather 
than Green, had possession of the stolen checks. As in 
Collis v. United States, 101 U.S. App. D. C. 160, 161, 247 

F. 2d 566, 567 (1957), the jury must of necessity have nad 

a reasonable doubt that its choice was correct; here, as in 
Collis, "reasonable minds must yet speculate to find the 


vital element of possession." Where reasonable minds must 


of necessity have a reasonable doubt, the motion for judgment 
of acquittal must be granted. This Court should, therefore, 


reverse and remand with directions to enter a judgmen 


acquittal. 


B oe ie 
Alternatively, it is submitted that the trial 
court erred in denying appellant's alternative motion for 
@ new trial because the trial court's refusal to instruct 
the jury on circumstantial evidence was error adversely 
affecting substantial rights, where tne government's 
case rested entirely on circumstantial evidence and where 


the prosecutor confusingly discussed "presumption of guilt" 


as an "aspect" of circumstantial evidence. 


It is an open question in this jurisdiction 
whether an instruction on circumstantial evidence is 
required where the govermment's case rests entirely on 
circumstantial evidence. While circumstantial evidence 
is intrinsically net different from direct evidence, it, 
like testimony of accomplices, requires scsphisticated 
reasoning on the part of the jury. Specific instructions 
from tne court are, therefore, necessary to aid the jury 
in applying the proper mule. Unlike the situation where 
direct evidence also exists, an instruction on circumstan- 
tial evidence, where only circumstantial evidence is pres- 
ented, cannot confuse the jury by over-emphasizing one 
part of the testimony; nor, in this situation, does an 
instruction on reasonable doubt suffice to focus the jury's 
attention on the crucial issues cf the case. This Court 


should, therefore, differentiate the case where only circum- 


stantial evidence is adduced and adopt for it the widely 


followed rule requiring an instruction on circumstantial 
evidence. | 

In this case, an instruction was particularly 
needed since the jury's only guide to its evaluation of 
the wholly circumstantial evidence was the prosecuter's 
confusing statement in which he asserted that one "aspect" 
of circumstantial evidence was a "presumptien of guilt”. 
In light of this, the trial ceurt's failure to make clear 
by an instruction the proper rule to be applied by the 
jury seriously and adversely affected appellant's rights. 
In view of the fact that appellant's trial ceunsel, assigned 
by the District Court, requested a proper instruction, but 
did not object to its denial, this Court should exercise its 
discretionary authority under Rule 52{b) and, in accordance with 


Rule 33, reverse and remand with directions for a new trial. 


ARGUMENT 


The Trial Court Erred in Denying the Motion for Judgment 
of Acquittal Because a Reasonable Jury Must of Necessity 
Have Ead a Reasonable Doubt cf Defendant's Guilt Since 
the Circumstantial Evidence Gave Rise to Equally Strong 
Inferences Inconsistent with Defendant's Guilt. 


This Court, in the leading case of Curley v. United 


States, 81 U.S. App. D.C. 389, 160 F.2d 229, cert. denied 331 


U.S. 837 (1947), set forth the rule applicable to motions for 
judgments of acquittal. Pointing out that "it is the function 
of the judge to deny the jury any opportunity to operate 
beyond its province", the Court stated: 

"The critical point in this boundary is the 

existence or non-existence of a reasonable 

doubt as to guilt.” 

held: 

"Te the evidence 1s such that reasonable jury- 

men must necessarily have such a doubt, the 

judge must require acquittal, because no other 

result is permissible within the fixed bounds 

of jury consideration." 

It ig submitted that the proper application of this 
rule to the facts of this case required the trial judge to 
grant the motion for acquittal. 

The Government asked the jury to infer Green's pos- 
session of the stolen checks on the basis of three items: 

(1) From the fact that Green had an opprotunity to 

put the checks under the front seat when he rode in 


the police officer's car, 


pet gee 


(2) From the fact that Green bent over once during 
the trip to the precinct station, and | 

(3) From the fact that at the precinct station 

on a desk near Green there was found a plank jwhite 
identification card similar to partially fi1led-out 
cards enclosed with the checks. 


What the Government asked the jury to ignore [was 


(1) Cogdell had equal opprotunity to put the checks 
| 


beneath the seat; 


(2) Cogdell also bent over during the trip to 


the precinct station; | 
(3) On Cogdell's person another stelen check was 
found. | 
Concerning the first item, the Government proved 

that Green had an opportunity to put the checks under the 

front seat of the police officer's car: Green rode in| the 

car. But the Government also proved that Cogdell had an 

equally good opportunity to put the checks there for he too 

rode in the car. Both Green and Cogdell were, for two periods, 

seated in the car without the police officer being present. 

Furthermore, the Government's own witness testified, concerning 


| 
the location of the checks beneath the front seat, that it 


| 


was both possible and "practical" for Cogdell as well as for 
Green to have put the checks where they were found. 

To permit the jury to infer that Green rather than 
Cogdell put the checks there was to permit sheer speculation. 
From these facts, the inference that Cogdell put the checks 
there--an inference completely inconsistent with an inference 
of Green's guilt--was equally strong. A reasonable mind 
cannot be without a reasonable doubt of its choice of one 
inference rather than another, when the other possibie and incon- 
sistent inference is equally strong. 


In Juan Avolos Guevara, Jr. v. United States of 


America, 242 P.2a 745 (S% Qn .) (1957), police observed the 


defendant and another man get into the front seat of a car, 
with the defendant on the driver's side. Approximately three 
and one-half blocks away, the car stopped and the police made 
an arrest. The officers feund a club and a package containing 
50 marijuana cigarettes, with the club being located directly 
under the defendant's seat and the marijuana on the floor 
under the seat midway between the driver's seat and the pas- 
senger's seat. Both men denied possession of the marijuana. 
The police officer testified that the car seat was so cons- 
tructed that either the defendant or his companion merely by 
lowering a hand could have placed the cigarettes in the position 


where they were found. 


| 
The Court, reversing the defendant's conviction, 
stated: | 
"For all that the present evidence shows, 
it is just as reasonable to believe that the 
cigarettes belonged to tne passenger as to the 
appellant. A jury must not be left to speculate 
and surmise in a criminal case, merely hoping 
that they are drawing the proper inference." 


So also in this case, the jury should not halve 
been allowed to speculate that Green rather than Cogdel2 put 
the checks under the front seat. 

The second fact from which the jury was asked to 
infer Green's possession of the checks was the fact that 
he bent over at one point during the trip to the precinct 
station. But again, the Government's testimony proved| 
Cogdell also leaned over during the trip. Here again, 
jury was asked to choose one inference--that Green put | 


| 
checks beneath the front seat when he bent over--when an 


equally strong inference--that Cogdell put the checks there 


when he bent over--could have been chosen. Here again, a 
reasonable mind must of necessity have a reasonable doubt 
as to the correctness of its choice. To permit the jury to 


| 
infer from this fact Green's possession of the check was to 
| 


permit, in the words of Curley, "pure speculation". 
The third item from which the jury was asked to 
infer Green's possession of the checks found in the police 


officer's car, was the fact that a blank white identification 
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card was found at the precinct station on the desk near Green. 
To reach the ultimete proposition (Green's possession of the 
checks) from the fact the existence of the white card, required 
that the jury pile inference upon inference, all of them 
extraordinarily weak. 

It requiree first that the jury infer that Green 
rather than any of the other persons who were in the room 
put the card on the desk. This in itself is a tenuous inference 
because Police Officer Crockett testified that he did not 
see Green put the card there although Green was under his 
surveillance. Furthermore, others in the room had Green 
clearly in view tut none were called to testify as to having 
seen Green put the check eee And no fingerprint evidence 
was adduced by the Government. 

But even if the jury could properly infer that 
Greer put the card on the desk, the ultimate proposition would 
not have been established. Each of the checks had its own 
identification card with it, partially filled out, and there 
was no suggestion that the blank card had come from those 
checks. Indeed, the! prosecutor did not even attempt to link 
the infered fact of possession of the card with the ultimate 


L/ (ag ce cae that he did not put the card there. 


fact of possession of the checks. Rather he asked the jury 


to infer an intermediate proposition--that Green went equipped 


to practice the profession of stealing checks. (J.A. 49 ) 
Any possible inference to this intermediate proposition 
is itself extremely weak. Completely unlike the possession 
of burglar's tools, the possession of a blank identification 
card similar to thousands sent out by our Government e 
month hardly implies that a man is a professional thief. 
In Ernest J. Jackson v. United States, 102 v. 


App. D.C. 109, 250 F.2d 772 (1957), the defendant had been convicts 


on a charge of possession of narcotics (21 U.S.C.A. 174) on 


the basis of his possession of a key to the room where the 
narcotics were located. Reversing the conviction, the Court 
stated: 


"While it is rational to infer evil intent 
from possession of drugs, it is not rational) to 
infer it from possession of these keys. There 
are too many other and perfectly legitimate reasons 
why appellant could have had keys to his nephew's 
room. The fact of his possessing the keys does 
not warrant placing on him the burden of proving 
his innocence." | 


Here, even if Green had had possession of the blank card 
(an inferred fact), it is "not rational" to infer that) he used 
| 


it to practice the profession of stealing checks, and completely 


irrational to infer from it that he had possession of | 


checks found in the ¢ar. As in Jackson, "there are too many 


other and Se es ee reasons" why Green might have 
2 


had the blank card. 

Finally, the jump from this almost untenable inter- 
mediate proposition to the ultimate proposition that in this 
particular case Green put two stolen checks under the front 
car seat is nearly preposterous. In evaluating the strength 
of this chain of inferences, it should be recalled that the 
jury had a much stronger inference--inconsistent with Green's 
guilt--to choose from. Cogdell had on his person a stolen 
check. The inference from this that Cogdell put the checks 
under the car seat is much stronger than the chain of inferences 
required to get from a blank white card on the desk in front 
of Green to the proposition that Green put the checks in the 
officer's car. 

Here again, where an inconsistent inference (or 
chain of inference) is stronger, the reasonable juryman must 
of necessity have a reasonable doubt that his choice of the 
weaker inference is correct. 

In summary, it is submitted that a reasonable jury 
must of recessity have had a reasonable doubt of Green's 
guilt because from each of the facts from which it was asked 
to infer guilt there arose equally strong inferences which were 


4nconsistent with guilt. Where, as here, these inconsistent 


Green testified that he had never had possession of the 
blank card (Tr. 


= 


inferences are as strong or stronger than the competing 

inference, a reasonable mind must of necessity have a reasonable 
| 

doubt that its choice is correct. Thus under the rule laid 


down by this Court in Curley v. United States, quoted above, 


the trial court erred in not granting the motion for judgment 


of acquittal. 

That the motion for acquittal should have been 
granted on the facts of this case is strikingly demonstrated 
by the decision of this Court in Collis v. United Staten, Quz 
F.2d 566, 101 U.S. App. D.C. 160 (1957), (Prettyman, Miller 
and Burger, C.JJ.), where this Court applied the rule laid 
down in Curley. This Court in Collis reversed the lower 
court and directed the entry of a judgment of acquittal of a 
defendant indicted upon a charge of having facilitated the 
illegal concealment and sale of narcotic drugs. 

In Collis the evidence showed that police officers 


approached two figures standing in a vestibule and heard the 


noise of an object striking the floor; the object was a bottle 
containing narcotics. In this case Officer Crockett found 
two stolen checks beneath the front seat of his own car. 

In Collis, the bottle of narcotics was found one and 
one-half feet from where the co-defendant had been standing 
and three feet from the appellant-defendant's former position. 


It was possible for either defendant to have dropped iti where 
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it was found. In this case, the checks were found beneath the 
right side of the front seat where Cogdell had been sitting, 


while Green was sitting on the back seat. It was both possible 


and "practical" for Cogdell, as well as for Green, to have put 


the checks under the seat. 

In Collis, police officers testified that they had 
not been adie to see either man drop an object or make a 
dropping movement. In this case, Police Officer Crockett 
testified that he did not see either Cogdell or Appellant 
Green place the checks under the front seat but that he saw 
beth Cogdell and Green bend forward during the trip to the 
precinct station. 

In this case, Police Officer Crockett testified that 
at the precinct station he found near Appellant Green a blank 
identification card, but that he found on the person of Cogdell 
a stolen check with a partially filled-out identification 
card (similar to the two cards found with the checks in the 
car) enclosed with it. 

In Collis, this Court concluded that: 


"A jury could reach a conclusion only by 
guessing or speculating.” 


and held that: 
"| . Reasonable men must of necessity 
have a reasonable doubt as to appellant's 
possession of the contraband. . .. Thus, 
giving the prosecution the benefit of every 


reasonable inference from its affirmative 

evidence we think reasonable minds must 

yet speculate to find the vital element 

of possession." 

(247 F.2d at 567 and 568, 101 U.S. App. 
D.C. at 161, 162). 


So alse in this case, the jury could have reached its |con- 


clusion only by guessing or speculating, for reasonable men 
must of necessity have had a reasonable doubt as to Green's 
possession of the stolen checks. As in Collis, the trial 
judge should therefore have granted Green's motion for 


judgment of acquittal. And this Court, as in Collis, | should 


| 


reverse and remand with instructions to enter a judgment 


of acquittal. 


i 


II. The Trial Court Erred in Denying the Alternative: 
Motion for a New Trial Because its Refusal to Give 
an Instruction on Circumstantial Evidence Adversely 
Affected the Substantial Rights of the Accused Where 
the Evidence was Entirely Circumstantial and Where 
the Prosecutor's Summation Confused Circumstantial 


Evidence with Presumptions of Guilt. 

Alternatively, this Court should in the interest of 
justice grant a new trial to Green because his substantial 
rights were adversely affected when the trial judge refused to 
instruct the jury on circumstantial evidence, where the Govern- 
ment's case rested entirely on circumstantial evidence, and 
where the prosecutor discussed what he called the presumption 
of guilt as an "aspect" of circumstantial evidence. 

Green's trial counsel (appointed by the District 
Court) requested an instruction on circumstantial evidence. 

| 
| 


| 


He did not, however, object to its denial, nor did he object 
to the failure of the court to give any instructions on cir- 
cumstantial evidence. He also did not object to the prosecu- 
tor's remarks. 

It appears to be an open question in this juris- 
diction whether the trial court mist give an instruction on 
circumstantial evidence where a case rests entirely on such 
evidence. 

The next section will show that this Court should 
adopt the rule requiring an instruction and will further 
show that the failure to give any instruction in the light of 
the facts of this case seriously hurt appellant's rights. 

The succeeding section will demonstrate that this Court 


should in this situation exercise its discretion under 


Rule 52(b) to order a new trial even though the error below 


was not objected to by court assigned counsel. 


A. The Requested Instruction Should Have Been Given. 


Appellant's trial counsel requested the following 
instruction on circumstantial evidence: 


"The evidence in this case is entirely 
eLreumstantial in nature. When consider- 
ing circumstantial evidence, unless there 
is substantial evidence of facts which ex- 
clude every other hypothesis but that of 
guilt; or where all the substantial evidence 
is as consistent with innocence as with 
guilt, then it is your duty to return a 
verdict of not guilty. It is not sufficient 
that the circumstances coincide with 


ae 


| 
account for, and therefore render probable the 
guilt of the accused; they must exclude every 
other reasonable hypothesis, except that of . 
defendant's guilt, and, unless they do so beyond 
a reasonable doubt, you will find the defendant 
not guilty.” (J.A. SF ) 
| 
That this instruction sets forth the proper irule 
to be applied by the jury is made clear in Curley v. United 
States, 81 U.S. App. D. C. 389 at 394-95, 160 F.2d 229 at 
234-35 (1947) and cases therein cited. See also, Cady 
v. United States, 54 U.S. App. D. C. 10, 293 Fed. 829 (1923). 
But the jury was never told that this was the rule 
to be applied. At no time did the trial judge give any in- 
struction to aid the jury in its difficult task of evaluating 
the wholly circumstantial evidence. 
The task of any jury is difficult and the law has 


recognized that it is the court's duty to give to the jury 


guides to decision. Each element of the offense charged 
must be explained, the burden of proof pointed out, the 
presumption of innocence discussed, and reasonable doubt 
defined. Moreover, where the facts in a particular case 
warrant, various cautionary instructions must be given. For 
instance, where an accomplice testifies against a defendant, 
an instruction to beware of his testimony is necessary. 
Bishop v. United States,100 U. S. App. D. C., 88 | 

243 F.2d 32 (1957). The failure to give any of these instruc - 


tions is reversible error because experience indicates that 
| 


a) ee 


& lay jury needs such guides if it is to reach a proper 
decision. 

It is submitted that experience also indicates that 
a lay jury needs guides to its evaluation of wholly circum- 
stantial evidence. 

Logically, of course, circumstantial evidence is 
not intrinsically different from direct evidence. 1 Wigmore, 
Evidence §§25-26 (id ed. 1940). But this is not the end of 
the matter. Accomplice testimony is not intrinsically 
different from the testimony of police officers, but because 
evaluation of such testimony requires a certain sophistica- 
tion on the pert of the jury, cautionary instructions have 
been deemed necessary. 

To an even greater degree, proper evaluation of 
circumstantial evidence requires a high degree of sophisticated 
thinking on the jury's part. Where the liberty of the 
accused is at stake, it should not be left to chance whether 
the jurymen have focused on the process of reasoning by 


which they are asked to infer guilt. 


As pointed out in Rodriguez v. United States, 


232 F. 2d 819, 821 (5th Cir. 1956): 


"The authorities are clear that circum- 
stantial evidence may, of course, be sufficient 
to convict. Nevertheless, because of the fact 
that it is circumstantial and that a grave 
wrong may be done to an innocent man by 
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reasoning from circumstances not sufficiently 
cogent in themselves or as conntected, and | 
particularly not sufficiently exclusive of 
every innocent hypothesis, the courts have 
been very sedulous to prevent an innocent 
man being found guilty where evidence does 
not conform to the acceptable standards." 


Here it would certainly have been permissible for 
the trial court to have aided the jury by an instruction on 
circumstantial evidence. 

For the reasons advanced above, it is submitted 
that the failure to instruct the jury on circumstantial 
evidence should be deemed reversible error where the Govern- 
ment's case rests entirely on such evidence. This rule has 
been adopted in at least 19 jurisdictions. For the con= 
venience of the Court, the cases are cited by jurisdiction 
in Appendix A to this Brief, | 

In deciding whether to adopt this widely hela rule, 


this Court must, of course, consider whether the jury's need 


for guidelines, growing out of the sophisticated reasoning 
process required by circumstantial evidence, is outweighed by 
any confusion which an instruction might cause or is satis- 
fied in whole or in part by an instruction on reasonable doubt. 
In cases where there is direct evidence as well as 


some circumstantial evidence, this court and others have 


sensibly decided that an instruction on circumstantial 


evidence might well confuse the jury by placing too great an 
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emphasis on one part of the testimony. Moreover, where there 
is direct evidence as well, a proper instruction on reasonable 
doubt probably comes as close as is practical to giving the 
jury the kind of help it needs in evaluating the case as a 
whole. Illustrative of this position, in cases involving 
direct as well as circumstantial evidence, are the following: 
Holland v. United States, 348 U.S. 121 (1954); Guthrie v. 
United States, 92 U. S. App. D. C. 361, 366, 207 F.2d 19, 24 
(1953); Macaboy v. United States, 82 U.S. App. D.C. 53, 160 

F. 2d 279 (1947); Park v. United States, 296 F. 24 123 (9th Cir. 
1961);United States v. Sawyer, 294 F.2d 24 (4th Cir. 1961); 
Continental Beking Co. v. United States, 281 F.2d 137 (6th 


Cir. 1960); Milanovich v. United States, 275 F.2d 716 (4th Cir. 


1960); Sowers v. United States, 255 F.2d 239 (5th Cir. 1958); 
Urban v. United States, 237 F.2d 379 (9th Cir. 1956); United 
States v. Becker, 62 F.2d 1007 (2d Cir. 1933); 

Where, however, there is only circumstantial evi- 
dence, there is no problem of confusing the jury. There is, 
then, no reason for not giving the jury the help which, 
because of the nature of the circumstantial evidence, it needs. 

Moreover, where there is only circumstantial evi- 
dence, even the best instruction on reasonable doubt is not 
sufficient to focus the juryman's attention on the essential 
problem before him. It is not, in other words, sufficient 
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to help the juryman in the sophisticated reasoning process 
| 
of adopting hypotheses from permissible inferences and then 


weighing the probability of those hypotheses against 4ncon- 


sistent ones by weighing the relative strength of the 


inferences. 

For instance, in the case at bar, Judge Hart 
defined reasonable doubt in terms of "an abiding conviction 
of the defendant's guilt such as you would be willing to 
act upon in the more weighty and important matters relating 
to your personal affairs." (J.A. 53 ) 

But his charge did not focus the jury's attention 
on the type of reasoning necessitated by the wholly circun- 
stantial evidence; it did not, in other words, point out 
the considerations which, in reasoning from circumstantial 
evidence, might produce a reasonable doubt. This the 


requested instruction on circumstantial evidence would have 


done. 
In short, where the Government's case rests entirely 
on circumstantial evidence, there is every reason for giving, 
and no reason for not giving to the jury the help it needs. 
In this case, the failure to give an instruction 
on circumstantial evidence was particularly harmful to Green's 
rights. The jury had before it only circumstantial evidence 


and each of the circumstances pointed to the guilt of someone 
| 
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else, Cogdell, with equal or greater force. The jury needed 
guides to its consideration of this type of evidence, but 
the only guide it received was the prosecutor's statement 
in his summation -- and that guide was highly misleading. 
After presenting the classic example of "the rabbit 
tracks in the snow", and stating thet this was the same kind 
of case (i.e., that only one inference -- that of defendant's 
guilt -- was possible), the prosecutor asserted that another 
"aspect" of circumstantial evidence was a "presumption of 
guilt™ arising from the exclusive possession of recently 
stolen property without ean adequate explanation. (J.A. Xs ) 
In fact, there is no such presumption. Furthermore, 
even the inference which may properly be pointed out was 


relevant only to the two counts of theft (on which the jury 


returned 2 ie as of not guilty) and not to the vital element 


of possession.— 
The jury, however, was not made aware of this. In 


short, when the jury retired to deliberate, the only guide 


3/ It 4s not appellant's position that the prosecutor's remarks, 
er se, were so flagrant as to require a new trial; they are, 
Gouever, a factor to be considered in evaluating the harm 
to appellant caused by the lack of an instruction by the 
court on circumstantial evidence. 


The trial court itself properly used the word inference 
when it charged the jury on the theft counts. (J.A. 

When the defense counsel in his summation also referred to 
a “presumption,” the trial judge interrupted him to say 
that it was only an "inference" of guilt which was permis- 
sible. It is significant that the only inference dis- 
cussed by the court was one of guilt. 
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to its analysis of the circumstantial evidence was the prose- 

cutor's confusing remarks -- which bore little resemblance 

to the rule of law properly to be applied dy the jury. 
In this situation, it is submitted that the stents 

of the accused were so seriously and adversely affected by 


the trial court's failure to instruct on circumstantial 


evidence that a new trial should be ordered. 


B. This Court Should Exercise Its Discretion 
Under Rule 52(b) and Rule 29 to Order a | 
New Trial. | 


Defense counsel, assigned by the District Court, 


asked the court to give a properly worded instruction on cir- 
cumstantial evidence, but he did not object when none was 
given. | 
Although the Court, under Rule 30 of the Federal 
Rules of Criminal Procedure, would not normally consider an 
error relating to instructions where no objection was made, 
it clearly has discretionary authority to do so under Rule 


52(b) of the Federal Rules of Criminal Procedure. 


In Tatum v. United States, 88 U.S. App. D. C. 386, 
388-89, 190 F.2d 612, 614-15 (1951), this Court stated: 


". . . It has always been the custom of this 
court, however, ‘in cases of serious criminal 
offenses, to check carefully the record for | 
error prejudicial to defendant which he did 
not urge.' This accords with Rule 52(b) of the 
Federal Rules of Criminal Procedure, which 

provides that 'Plain errors or defects affecting 
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daira ial rights may be noticed although 
they were noe breught to the attention of 
the court. 
The Court further pointed out: 


mo... The basic question in any such 


scrutiny ef the record is whether the 

errors which may be discovered effect 

'substantial rights. 

This Court has often held that a defect or omis- 
sion in instructions may so affect "substantial rights" 
that the exercise of its discretion under Rule 52(b) is 
required. Barry v. United States, 109 U.S. App. D.C. 301; 
287 F.2d 340, 342 (1961) (and cases there cited); McDonald 
v. United States, 109 U.S. App. D.C. 98; 284 F.2d 232 (1960); 
Taylor v. United States, 95 U.S. App. D.C. 373, 379; 222 F.2d 
398, 404 (1965); Stewart v. United States, 94 U.S. App. D.C. 
293, 296; 214 F.2d 879, 882 (1954); Williams v. United States, 
76 U.S. App. D.C. 299; 131 F.2d 21 (1942). See also, Screws 


v. United States, 325 U.S. 91, 106-7 (2945); United States 


v. Atkinson, 297 U.S. 157, 160 (1936); Clyatt v. United States, 
197 U.S. 207, 221, 222 (1905); Payton v. United States, 96 
U.S. App. D.C. 1, 222 F.2d 794 (1955). 

As demonstrated in the preceding section, the 
failure to give the requested instruction in this case 
seriously and adversely affected the substantial rights of 


Green, for it deprived him of the jury's consideration of 


his case in accordance with the proper rule of law. 
This Court, should, therefore, exercise its 
authority under Rule 52(b) and, in accordance with Rule 


grant to Green a new trial. 


CONCLUSION 


For the reasons given, this Court should reve 


Respectfully submitted, 
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APPENDIX A 


following jurisdictions require that an ins- 
truction on stantial evidence be given where the case 
rests entirely on circumstantial evidence. 
Asterisks have been placed before those jurisdictions 
which have clearly hel hat failure to give an instruction 
on circumstantial evidence is plain error even in the absence 


of any request by counsel. 


Arkanses 


DeWitt v. State, 223 Ark. 478, 210 S.W.2da 922 (Ark. 
Supreme Ct. 1948) 


*Californi 


Peoole v. Merkouris, 297 P.2d 999, 1012 (Calif. Supreme 
Ct. 1959} 


People v. Yrigoyen, 286 P.2d 1 (1955) 


Pecole v. Blankenship, 340 P.2c 282, 293 (Calif. Dist. 
Ct. of App., 1959) 


People v. Garcia, 337 P.2d 100 (Calif. Dist. Ct. of 
App., 1959) 


People v. Johnson, 328 P.2a 809 (Calif. Dist. Ct. of 
ADD., 1956 4 


Plorida 


Clark v. State, 114 So.2¢ 197 (Fla. Dist. Ct. 
1959) 


ta 


McGruder v. State, a Ga. 259, 98 S.E.2d 564 (Ga. 
Supreme Ct. 1957 


Reece v. State, 208 Ga. 165, 66 S.E.2d 133 (Ga. Supreme 
Ct. 1951) 


Idaho 


State v. Davis, 206 P.2d 271 (Idaho Supreme Ct. 1949) 


Iowa 


State v. Snyder, 59 N.W.2d 233 (Iowa Supreme Ct., 1953) 


State v. Bonomo, 173 Kan. 675, 250 P.2d 833 (Kan.| Supreme 
Ct. 1952) 


Minnesota 


State v. Waltz, 54 N.W.2d 791 (Minn. Supreme Ct. 1952) 


*Mississippi 


Overstreet v. State, 128 So.2d 115 (Miss. Supreme Ct. 
1961 | 


*Missouri 


State v. Baird 


288 Mo. 62, 231 S.W. 625 (Mo. Supreme 
ei, oer) | 


*Montana | 
| 


State v. Francis, 58 Mont. 659, 194 P.304 (Mont. Supreme 
state: Tees 5 \ jSup 


New Jersey | 


State v. Christy, 26 N.J. Super. 459, 98 A.2d 118 (N.J. 

Supericr Ct. App. Div., 1953) (and cases therein 
cited) | 

Oklahoma | 


Brumley. ¥, State, 249 P.2d 471 (Okle. Ct. of Crim. App. 

952) | 

Turvey v. State, 247 P.2d 304 (Okla. Ct. of Gein Apps, 
t 52) 


Smith v, State, 210 P.2d 190 (Okla. Ct. of Crim. App., 
gig) ! 


somes 


South Carolina 


State McDowel S.C. 70, 46 S.B.2d 549 (S.C. 
—— a 5 ; 


v. 
Supren 


South Dakota 


State v. Flack, 89 N.W.2a 30 (S.D. Supreme Ct. 1958) 
(and cases therein cited) 


*Tennessee 


Grey v. State, 313 S.W.2d 246 (Tenn. Supreme Ct. 1958) 
(and cases therein cited) 


Wedd 


wv. State, 140 Tenn. 205, 203 S.W. 955 (Tenn. Supreme 
Ct. 1910) 
*Texes 


Ashlock v. State, 330 S.W.2d 615 (Tex. Ct. of Crim. 
~—~App. 2960) 


State v. Peterson, 210 P.2d 229 (Utah Supreme Ct., 1949) 


* Wyoming 
Gardner v. State, 196 P.750 (Wyo. Supreme Ct. 1921) 
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Appellant's Reply Brief 
i Court Erred in Denying Appellant's Motion For 


pages 6 - 8 of its Brief, 
agrees that the heart of t: case is whether, under the rule 
laid down in Curley v. United States, 81 U.S. App. D.c. 389, 
150 P.2d 229 (1947), cert. denied 331 U.S. 837, there was 


sufficient evidence - assuming the truth of the Government's 


own testimony - to let the case zo to the jury on the question 
SOE USSU TINY: be 


of Green's possession of the stolen checks. In Curley, 


this court held: 


*/ There was no question at the trial and there is no 
question on this appeal but that the checks were stolen. 


[Footnote continued on next 


"If the evidence is such that reasonable | 
jurymen must necessarily have such a doubt 
{a reasonable doubt as to guilt] the judge 
must require acquittal because no other | 
result is permissible within the fixed 
Bounds of jury consideration." 


| 


Here, viewing the Government's own testimony 
most favorably to the Government, the trial judge should 
have directed an acquittal because the jury must neces- 


sarily have had a reasonable doubt of Green's guilt. 


The Government's own witness, Police officer 


Crockett, admitted that the checks were not found in 


Green's actual possession and that he did not see Green 
| 
put them where they were found. | 


From the testimony of the Government's own wit- 
| 


ness, the inferences were as strong, and in certain jrespects 


stronger, that Cogdell rather than Green put the checks 


i 


where they were found. The Government concedes that its 


own witness admitted that it was "possible, even practicable, 


for Cosdell to put the checks under the seat." (Govt. Brief, 


p. 9). The Government does not deny that Cosdell, as well 


i 
| 


{Footnote continued from preceding page] 


The jury found that Green did not steal the checks (J.A. 
60-61). The real question there, as here, is whether there 
was enough evidence to so to the jury to show Green's posses- 
sion of these checks which the Government's own witness 
testified were not found on Green's person and were never 
seen in Green's actual possession. (J.A. 17, 18, 19, 20). 


a we | 


| 


| 


as Green, ( vi time in the police orficer's 
rmment « t deny that for two periods 
the car without the 


And the Government does 


- - ie 
OoLen chece 


in handwriting. 
the blank identifi- 
the desk near appel- 
obviously, would be insufficient 
he lixewise possessed the checks 
in the automobile." (Gov't Brief, p. 8). 

The Government tempts to put aside all of this 
testimony of its own witness by picking up one point, 
namely, that Green leaned over once during the trip to the 
precinct station.| That Green leaned over is admitted; 


Green testified that he leaned over (J.A. 30). But 


Cogdell also leaned cver. The Government asserts in its 
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| 
| 


brief at page 9 that the Police Officer testified that he 
did not see Cogdell bend over. ‘hat the Government fails 
to mention to this gourt is that Officer Crockett admitted 
that he had testified before the Municipal Court and that 
his testimony before that court, read into the record of 
this case, was as follows: 

"Cogdell was in front and I saw Cogdell 

bending over a part of the time while 

we were driving to the police station." 


(District Court Tr. 42; Municipal Court 
Tr. 9; J.A. 20). 


The Government tries to make much of the Police 


Officer's testimony that he did not see Cogdell put the 
checks under the front seat, but the Government entirely 
fails to point out to this court that the Police Officer's 
testimony also showed that there were two periods of] time 
when the Officer was not in the car with Cogdell and Green 
(ii, 15, Bx): 


In short, the Government attempts to ignore and 
forget that the testimony of its own witness, officer 
Crockett, demonstrates that Cogdell had an equal or better 
chance to have put the checks where they were found. | 

In Collis v. United States, 101 U.S. App. D.c. 
150, 247 F.2d 565 (1957) this court was also faced with a 


| 


mag tig 


the Government's own witness testified to 
which showed that @ verson other than the defendant 
m eguél chance to have put narcotics where they were 
found. In ti y ni XR reversed and directed the 


entry 


seve! 

The Govermment seeks to minimize the similarity 
of lili nis case dy suggesting that in Collis the 
evidence weizhed more heavily against the defendant's 
companion because the anion was closer by half than 

where the narcotics were found 
the Government fails to point 
was a matter of only one and 
court was aware that either 
narcotics where they were found. 
idiculous to send a man to prison 


nearer him than another when the 


hically demonstrated in Guevara v. 


Unitec States, eb2, ?.2d 745 (5th Cir. 1957) (Appellant's 


4 


Brief, p. 15), a case which the Government's brief 


completely ignores. There, as here, contraband zoods were 
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found under the front seat of an automobile. In that 
case, cigarettes containing narcotics were found midway 
between the driver's seat and the passenger's seat, but 
the club was found directly under the defendant's seat. 
There, as here, the police officers testified that the 
seat was so constructed that either man could have placed 


the contraband goods where they were found. 


| 


| 


The court, reversing the defendant's convic- 


tion, stated: 
| 
"For all that the present evidence | 
shows, it is just as reasonable to be- 
lieve that the cigarettes belonged to 
the passenger as to the appellant. A 
jury must not be left to speculate and 
surmise in a criminal case, merely hop- 
ing that they are drawing the proper 
inference.” 


So also in the case at bar, the jury should not 
have been left to speculate and surmise. Because there 


arose from the Government's own testimony equal if nlot 


stronger inferences of Cogdell's guilt - inconsistent with 


Green's guilt - the trial judge should have directed an 


acquittal. 


| 
The Government, mistakenly placing its reliance 


upon Wigfall v. United States, 97 U.S. App. D.C. 252, 230 
F.2d 220 (1956), attempts to turn the case at bar into one 


Gere 


ity of witnesses. In Wigfall the 
that an appellate court's 
the credibility of witnesses. 
if believed, 
be no!inference cther than the guilt of the 
accused. The Government witness' testimony demonstrated 


that no ct Wi 12 had an opportunity to steal the 


consequently the wallet could not 

have falien cu fe court very properly said that it 
was not its eti isbelieve the Government's testi- 
mony. and believe that ef the defendant. But in the case 
at bar, the Govermment's own testimony shows that someone 
else, namely Cosdell, could nave put the checks where 
they were fourd. 

AS with Wwisfell, the Government's reliance on 


Bates v. United States, 95 U.S. App. D.C. 57, 219 F.2d 30 


(1955), is misplaced. Im Bates, the Government's witnesses 


testified that the defendant nad in their presence gone to 
a door, held cut her left arm, and made a motion. Upon 
investization, i officers found a brown envelope 


cortaining fifty capsu of narcotics at the foot of the 


| 
door. This had not been there when the officers entered; 
moreover, although it was raining, the envelope was dry. 


If believed, the testimony of the Government's witnesses 


| 
pointed clearly to the guilt of the accused and no in- 
| 


ference inconsistent with guilt was possible. On appeal, 


the defendant in essence asked this Court to disbelieve the 


| 


Government's testimony and believe hers - which was 


directly contradictory. Very properly, this Court refused 


to do so. 
But in the case at bar, it is the Government 's 
own testimony which produces inferences inconsistent with 
Green's guilt. It is the Government's own testinony that 
links Cogdell by equal or stronger inferences to the | 
stolen checks. | 


In summary, the testimony of the Government's 


own witnesses in the case at bar linked Cogdell with the 
stolen checks by as strong or stronger inferences ingon- 
sistent with Green's guilt. Under the rule laid down in 
Curley, supra, the trial judge should have directed an 

acquittal because a reasonable jury must necessarily ‘have 


had a reasonable doubt of Green's guilt. Here, as in Collis, 
| 


| 


Asa | 


5 girs : 
mc Guevere 


1t a New Trial Because the 
Juase to Charge the Jury on 
nee Adversely Affected the 

the Accused Since the Evidence 
antial and the Prosecutor's 
reumstantial Evidence with 


21) ed 
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ptions of 
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ne Gdvernment does not deny that this case 
involves only circumstantial evidence. Furthermore, che 
Government does not deny that the only discussion of circum- 
stantial evidence : md by the jury was in the prosecutor's 


And the Government does not deny 


the prosecutor confusingly told the jury that one 


ne >: 


an 
ee - 


reumstantial evidence was a presumption of 


nineteen states have 
between cases involvir circumstantial evidence and 
cases involving a mixture of direct and circumstantial evi- 


dence, and that an instruction on circumstantial evidence 


must be given where only circumstantial evidence is adduced. 
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Moreover, the Government does not deny that this is,an 


open question in this jurisdiction; the Government cites 


no case in which this Court has had occasion to rule on 


the distinction found crucial by the highest coi 
nineteen states. See Appendix & to Appellant's Brief. 


Instead, the Government string cites five 


cases, and quotes a portion from one; in every single case 
| 


eited by the Government there was direct evidence as well 
* | 


as circumstantial evidence. 


*/ In McCoy v. United States, 169 F.2d 776 (9th Cir. 1948) 
Gov't Brier, p. 10), the court expressly found that "there 
is evidence of both kinds [direct and circumstantial] in the 
case, each of which, in all probability, had considerable 

weight with the jury" (169 F.2d at 784. 


In United States v. Becker, 62 F.2d 1007 (2d Cir. 1933), 
defendant was convicted of sending obscene matter through 
the mails. There was direct evidence that Davis, as a part 
of a Government plan, gave defendant an order for the ob- 
scene matter, to be sent to one Ficken, a Government agent, 
that defendant talked with Davis about sending it, and that 
the obscene material did arrive addressed to Ficken. 


| 

In United States v. Austin-Bagley Corporation, 31 F.2d 
229 (2d Cir. 1909) there was direct testimony of one Felter 
directly connecting defendant with the diversion of| de- 
natured alcohol to beverage purposes in violation of the 


Prohibition Act. Moreover, the Court instructed the jury: 


"When two conclusions may be reasonably | 
drawn from the evidence, the one of guilt 
and the other of innocence, the jury should 


[Footnote continued on/next page] 
2210.i< | 
| 


t pages 26 through 28 of Appel- 
the considerations pertinent to a case in- 


ireumstantial evidence are 


a case involving only 


evidence. Where there is only circumstantial 


+} 


is ne problem of confusing the jury; more- 
there is only circumstantial evidence, even the 
best instruction on reasonable doubt is inadequate to focus 


™s attention on the essential problem before him. 


Footnote continued from preceding paze] 


reject the one of guilt and accent the 

one cf innocence, and in that event, should 

find the defendant not guilty. That is 

where ‘two conclusions can be drawn as 

ep aeaen! one i as the other, one point- 

3 guilt and one to the innocence, 

course, must indulge the presumption 

draw the conclusion of 


United ates 348 u.S. 121 (1954), 
defenda were cOonvicTe a willful attempt to evade 
and defeat payment of th  tneome taxes. The Government 
EGeser ca Girect evidenc of their efforts to conceal their 
receipt of income, incl) z direct evidence of their dis- 
truction of records. 2 U.S. at 125 and 137. Moreover, 
the Supreme Court ever: 2 nee recognized that the use of 
a "net worth" metnod, ua with direct evidence, to prove 
a tax violation presented mething more than the ordinary 
use of circumstantial evi e in the usual criminal case. 
(340 U.S. at 124). Finally, the citations omitted by the 
Goverrment in its quotation from this case (Gov't Brief, p. 
11) were to United States v. Austin-Bagley Corporation and 


United States v. Becner; as shown above, both of these cases 
involved direct evidence. 


Pan De eae 


Because of this, and particularly in view of 
| 
the weight to be given the decisions of nineteen states, 


it is submitted that the Government's line of cases! should 


not govern the case at bar. 

The Government attempts to discount the force 
of appellant's reasoning by pointing out that the. trial 
judge's failure to give an instruction on circumstantial 
evidence was not objected to by trial counsel appointed by 
the District Court. But the Government does not deny that 
this Court has often held that an omission or defect in 
instructions.to the jury may so affect "substantial rights" 
that the exercise of discretion under Rule 52(b) is re- 
quired. See cases cited at page 31 of Appellant's Brief. 
Moreover, the Government does not deny that in at least 
eight jurisdictions the failure to instruct on circumstantial 
evidence is considered so serious that it is reversible 
error even in the absence of objection by counsel. ‘See 
cases starred in Appendix A of Appellant's Brief. | 
Furthermore, the Government does not deny that in 


| 
the case at bar the prosecuting attorney presented the only 


discussion of circumstantial evidence and that he confusingly 


& Pots 


e “aspect” of circumstantial evidence 
(J.A. 45). 
of these considerations, it is sub- 
case has been made for the exercise 
t's discretion under Rule 54(b). This Court 


nould, therefore, srant to appellant a new trial. 


For the reasons given, this Court should reverse 


the judmment of the District Court and remand with direc- 


tions to enter a judgment of acquittal, or, in the alterna- 


tive, reverse and remand with directions for a new trial. 


Respectfully submitted, 


Attorney for Appellant 
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701 Union Trust Building 
Vashington 5, D.C. 
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